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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 

TENET HEALTHCARE CORPORATION, § 

  § 

 Plaintiff,  § 

  § 

v.  § CIVIL ACTION NO. _______________ 

  § 

  § 

OCCUPATIONAL SAFETY AND  § 

HEALTH ADMINISTRATION, and § 

MARTY WALSH, UNITED STATES § 

SECRETARY OF LABOR, § 

  § 

 Defendants. § 

PLAINTIFF’S ORIGINAL COMPLAINT 

Plaintiff Tenet Healthcare Corporation (“Tenet” or “the Company”) files this Original 

Complaint against Defendants Occupational Safety and Health Administration (“OSHA”) and 

Marty Walsh, United States Secretary of Labor (“Secretary”), seeking a Temporary Restraining 

Order (“TRO”), Preliminary and Permanent Injunctions, an Order Denying Inspection Warrant, 

and a Declaratory Judgment. 

I. PARTIES 

1. Plaintiff Tenet is a Texas corporation having its principal place of business at 

14201 Dallas Parkway, Dallas, Texas  75254. 

2. Defendants Occupational Safety and Health Administration, and Marty Walsh, 

United States Secretary of Labor, are respectively an agency and officer of the United States 

Department of Labor, with offices located at 4849 North Mesa, Suite 200, El Paso, Texas  

79912-5936. 

3:22-cv-142
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II. JURISDICTION AND VENUE 

3. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331 and 

1346(a)(2) because this is a civil action arising under the laws of the United States and is against 

an agency or officer of the United States. 

4. Venue is proper in this Court pursuant 28 U.S.C. § 1391(b)(2) because all or a 

substantial part of the events giving rise to the claim occurred in this judicial district. 

III. INTRODUCTION 

5. Tenet moves this Court for a temporary restraining order and further relief against 

Defendants OSHA and the Secretary of Labor.  Tenet asks this Court to prevent OSHA from 

inspecting its The Hospitals of Providence Transmountain location (“THOP Transmountain”) 

under the auspices of a National Emphasis Program, Directive 2021-03 (CPL 03) (“NEP”), rooted 

in the July 7, 2021 Emergency Temporary Standard (“ETS”) that expired on December 27, 2021.  

An ETS is only legally valid for six months and, once expired, has no legal authority unless OSHA 

and the Secretary undergo and complete the process of enacting a permanent standard.  Defendants 

have begun the rulemaking process to make the ETS into a permanent standard, but they have not 

completed the process and issued a permanent rule.  Therefore, the NEP cannot be the basis for a 

lawful search warrant. 

IV. FACTUAL BACKGROUND 

6. On March 4, 2022, Compliance Health and Safety Officer, Pedro Herrera (“CSHO 

Herrera”), sought to conduct an inspection of THOP Transmountain, located at 2000 Woodrow 

Bean Drive, El Paso, Texas  79911.  Exhibit 1, Declaration of Frank Davis, Esq., ¶ 2, App. 1.  

Frank Davis and Jeff T. Leslie of Ogletree, Deakins, Nash, Smoak & Stewart, P.C., conducted an 

opening conference with the CSHO Herrera via telephone and inquired about the basis for this 

inspection. Id. Four representatives for THOP Transmountain were also present at the opening 
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conference: Mario Silva (Safety Officer), Damian Campos (Administrator on Duty), Rosa Varela 

(Infection Prevention), and Angel Godfrey (Patient Safety Officer). Id.  Mr. Davis and Mr. Leslie 

attempted several times to ascertain the authority under which CSHO Herrera was entitled to enter 

the facility. Id. at App. 2.  CSHO Herrera was unable to provide a lawful reason for entry and 

instead, made multiple vague references to the “National Emphasis Program”.  Id.  When asked 

for the basis under the NEP, CSHO Herrera could not answer the question, but again, repeated he 

was there to inspect under the NEP.  Id. 

7. On March 4, 2022, Mr. Leslie sent an email to Area Director, Diego Alvarado, and 

Assistant Area Director, David Arrey, informing them of the unlawful attempt to enter the facility.  

Exhibit 2, Declaration of Jeff T. Leslie, Esq., ¶ 2, App. 3; Exhibit 2A, March 4, 2022 Email from 

Leslie, App. 6. 

8. On March 7, 2022, Assistant Area Director Gabriel Nolasco (“AAD Nolasco”) sent 

an email to Mr. Davis and Mr. Leslie, attaching the July 7, 2021 NEP. Exhibit 2, Declaration of 

Jeff T. Leslie, Esq., ¶ 3, App. 3, 4; Exhibit 2B, March 7, 2022 Email from Nolasco, App. 7-44.  

AAD Nolasco conceded that the ETS “has been cancelled,” but insisted entry to the facility based 

solely on the NEP.  Id. at App. 7. 

9. On March 7, 2022, Mr. Leslie responded to AAD Nolasco seeking clarification and 

the rationale for OSHA’s position. Exhibit 2, Declaration of Jeff T. Leslie, Esq., ¶ 4, App. 4; 

Exhibit 2C, March 7, 2022 Email from Leslie, App. 45-47.  Mr. Leslie informed AAD Nolasco 

that the NEP is predicated on the existence of the ETS for Healthcare facilities as the enforcement 

mechanism, citing to the NEP pp. 3-4.  Id.  Mr. Leslie further alerted AAD Nolasco to the fact that 

the Inspection Procedures for the COVID-19 ETS is archived on OSHA’s website.  Id.  The NEP 
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makes no other reference to any other authority or guidance that would entitle it to conduct an 

inspection of a healthcare facility.  Id. 

10. One week later, on March 14, 2022, AAD Nolasco sent an email to Mr. Leslie and 

Mr. Davis stating it was OSHA’s opinion that the NEP remained in effect and attached a March 3, 

2022 memorandum outlining three criteria for OSHA to conduct follow-up inspections on 

healthcare facilities.  Exhibit 2, Declaration of Jeff T. Leslie, Esq., ¶ 5, App. 4; Exhibit 2D, 

March 14, 2022 Email from Nolasco, App. 48-58. 

11. On March 15, 2022, AAD Nolasco called Mr. Leslie to discuss the basis for the 

inspection.  Declaration of Jeff T. Leslie, Esq., ¶ 6, App. 4.  Mr. Leslie informed AAD Nolasco 

that THOP Transmountain did not meet any of the three criteria for OSHA to conduct a follow-up 

inspection as it had not been previously cited, had not received an RRI or complaint investigation, 

nor had it been randomly selected for compliance with previous citations that were issued 

following a remote inspection.  Exhibit 2, Declaration of Jeff T. Leslie, Esq., ¶ 6, App. 4, 5; 

Exhibit 2E, March 16, 2022 Email from Leslie, App. 59, 60.  AAD Nolasco admitted that was true 

during the call.  Id.  He ended the call to get clarification, and then called Mr. Leslie again and 

stated the inspection was under the NEP, not the memorandum. Id. Mr. Leslie again explained the 

NEP could not be a basis for inspection because the ETS had expired and the hospital was fully 

vaccinated according to the Center from Medicare & Medicaid Services (“CMS”) Interim Final 

Rule, which is outside of OSHA’s jurisdiction.   Id.  THOP Transmountain is 100-percent in 

compliance with the CMS Vaccination Standard.  Exhibit 2, Declaration of Jeff T. Leslie, Esq., 

¶ 7, App. 5.  As a practical matter, THOP Transmountain also has zero COVID-19 patients as of 

April 26, 2022.  Id. 
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12. On March 24, 2022, Mr. Leslie and Josh Bernstein, Esq., Attorney with Office of 

the Solicitor, discussed the matter but could not reach an agreement.  Declaration of Jeff T. Leslie, 

Esq., ¶ 8, App. 5. On March 28, 2022, Mr. Leslie called Mr. Bernstein to offer a compromise 

solution to allow OSHA to inspect THOP Transmountain’s 300 logs, COVID-19 logs, and 

COVID-19 policies. Id.  Mr. Davis and Mr. Leslie discussed the compromise with Mr. Bernstein 

again on April 11, 2022.  Id.  Mr. Bernstein declined on behalf of his client.  Id.  THOP 

Transmountain therefore now expects that OSHA will seek from this Court an inspection warrant.  

Id. 

V. APPLICATION FOR TEMPORARY AND PERMANENT INJUNCTIVE RELIEF1 

A. The Need for A Temporary Restraining Order. 

13. THOP Transmountain realleges and incorporates all allegations set forth herein. 

14. To secure a preliminary injunction order, Plaintiffs must demonstrate (1) a 

substantial likelihood of success on the merits of their case; (2) a substantial threat of irreparable 

injury; (3) that the threatened injury outweighs any damage that the injunctive order might cause 

the Defendants; and (4) that the order will not be adverse to the public interest.  Women’s Med. 

Ctr. v. Bell, 248 F.3d 411, 418–20 (5th Cir. 2001); Dallas Cowboys Cheerleaders v. Scoreboard 

Posters, Inc., 600 F.2d 1184, 1187 (5th Cir. 1979); Barton v. Huerta, 2014 WL 4088582, at *1 

(N.D. Tex. Aug. 19, 2014) aff’d, 613 F. App’x 426 (5th Cir. 2015). 

15. THOP Transmountain requests a temporary restraining order, a preliminary 

injunction, and permanent injunction to prevent the unlawful inspection of its facility under the 

National Emphasis Program by OSHA. 

                                                 
1 Pursuant to Local Rule CV-65, Plaintiff’s THOP Transmountain Motion and Application for Temporary 

Restraining Order and Preliminary Injunction sets forth the application in further detail. 
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