IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION
TENET HEALTHCARE CORPORATION, §
Plaintiff,

CIVIL ACTION NO. _3:22-cv-142

OCCUPATIONAL SAFETY AND
HEALTH ADMINISTRATION, and
MARTY WALSH, UNITED STATES
SECRETARY OF LABOR,

L LN LN L L L S S L LN S LN

Defendants.

PLAINTIFE’S ORIGINAL COMPLAINT

Plaintiff Tenet Healthcare Corporation (“Tenet” or “the Company”) files this Original
Complaint against Defendants Occupational Safety and Health Administration (“OSHA”) and
Marty Walsh, United States Secretary of Labor (“Secretary”), seeking a Temporary Restraining
Order (“TRO”), Preliminary and Permanent Injunctions, an Order Denying Inspection Warrant,
and a Declaratory Judgment.

L PARTIES

1. Plaintiff Tenet is a Texas corporation having its principal place of business at
14201 Dallas Parkway, Dallas, Texas 75254.

2. Defendants Occupational Safety and Health Administration, and Marty Walsh,
United States Secretary of Labor, are respectively an agency and officer of the United States
Department of Labor, with offices located at 4849 North Mesa, Suite 200, El Paso, Texas

79912-5936.
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II. JURISDICTION AND VENUE

3. This Court has jurisdiction over this action pursuant to 28 U.S.C. 8§ 1331 and
1346(a)(2) because this is a civil action arising under the laws of the United States and is against
an agency or officer of the United States.

4. Venue is proper in this Court pursuant 28 U.S.C. § 1391(b)(2) because all or a
substantial part of the events giving rise to the claim occurred in this judicial district.

III. INTRODUCTION

5. Tenet moves this Court for a temporary restraining order and further relief against
Defendants OSHA and the Secretary of Labor. Tenet asks this Court to prevent OSHA from
inspecting its The Hospitals of Providence Transmountain location (“THOP Transmountain®)
under the auspices of a National Emphasis Program, Directive 2021-03 (CPL 03) (“NEP”), rooted
in the July 7, 2021 Emergency Temporary Standard (“ETS”) that expired on December 27, 2021.
An ETS is only legally valid for six months and, once expired, has no legal authority unless OSHA
and the Secretary undergo and complete the process of enacting a permanent standard. Defendants
have begun the rulemaking process to make the ETS into a permanent standard, but they have not
completed the process and issued a permanent rule. Therefore, the NEP cannot be the basis for a
lawful search warrant.

IV. EACTUAL BACKGROUND

6. On March 4, 2022, Compliance Health and Safety Officer, Pedro Herrera (“CSHO
Herrera”), sought to conduct an inspection of THOP Transmountain, located at 2000 Woodrow
Bean Drive, El Paso, Texas 79911. Exhibit 1, Declaration of Frank Davis, Esq., 2, App. 1.
Frank Davis and Jeff T. Leslie of Ogletree, Deakins, Nash, Smoak & Stewart, P.C., conducted an
opening conference with the CSHO Herrera via telephone and inquired about the basis for this

inspection. Id. Four representatives for THOP Transmountain were also present at the opening
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conference: Mario Silva (Safety Officer), Damian Campos (Administrator on Duty), Rosa Varela
(Infection Prevention), and Angel Godfrey (Patient Safety Officer). Id. Mr. Davis and Mr. Leslie
attempted several times to ascertain the authority under which CSHO Herrera was entitled to enter
the facility. 1d. at App. 2. CSHO Herrera was unable to provide a lawful reason for entry and
instead, made multiple vague references to the “National Emphasis Program”. Id. When asked
for the basis under the NEP, CSHO Herrera could not answer the question, but again, repeated he
was there to inspect under the NEP. 1d.

7. On March 4, 2022, Mr. Leslie sent an email to Area Director, Diego Alvarado, and
Assistant Area Director, David Arrey, informing them of the unlawful attempt to enter the facility.
Exhibit 2, Declaration of Jeff T. Leslie, Esq., 1 2, App. 3; Exhibit 2A, March 4, 2022 Email from
Leslie, App. 6.

8. On March 7, 2022, Assistant Area Director Gabriel Nolasco (“AAD Nolasco”) sent
an email to Mr. Davis and Mr. Leslie, attaching the July 7, 2021 NEP. Exhibit 2, Declaration of
Jeff T. Leslie, Esq., 13, App. 3, 4; Exhibit 2B, March 7, 2022 Email from Nolasco, App. 7-44.
AAD Nolasco conceded that the ETS “has been cancelled,” but insisted entry to the facility based
solely on the NEP. Id. at App. 7.

9. On March 7, 2022, Mr. Leslie responded to AAD Nolasco seeking clarification and
the rationale for OSHA’s position. Exhibit 2, Declaration of Jeff T. Leslie, Esq., 14, App. 4;
Exhibit 2C, March 7, 2022 Email from Leslie, App. 45-47. Mr. Leslie informed AAD Nolasco
that the NEP is predicated on the existence of the ETS for Healthcare facilities as the enforcement
mechanism, citing to the NEP pp. 3-4. Id. Mr. Leslie further alerted AAD Nolasco to the fact that

the Inspection Procedures for the COVID-19 ETS is archived on OSHA’s website. 1d. The NEP
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makes no other reference to any other authority or guidance that would entitle it to conduct an
inspection of a healthcare facility. Id.

10.  One week later, on March 14, 2022, AAD Nolasco sent an email to Mr. Leslie and
Mr. Davis stating it was OSHA’s opinion that the NEP remained in effect and attached a March 3,
2022 memorandum outlining three criteria for OSHA to conduct follow-up inspections on
healthcare facilities. Exhibit 2, Declaration of Jeff T. Leslie, Esqg., 15, App. 4; Exhibit 2D,
March 14, 2022 Email from Nolasco, App. 48-58.

11.  On March 15, 2022, AAD Nolasco called Mr. Leslie to discuss the basis for the
inspection. Declaration of Jeff T. Leslie, Esq., 1 6, App. 4. Mr. Leslie informed AAD Nolasco
that THOP Transmountain did not meet any of the three criteria for OSHA to conduct a follow-up
inspection as it had not been previously cited, had not received an RRI or complaint investigation,
nor had it been randomly selected for compliance with previous citations that were issued
following a remote inspection. Exhibit 2, Declaration of Jeff T. Leslie, Esq., 16, App. 4, 5;
Exhibit 2E, March 16, 2022 Email from Leslie, App. 59, 60. AAD Nolasco admitted that was true
during the call. Id. He ended the call to get clarification, and then called Mr. Leslie again and
stated the inspection was under the NEP, not the memorandum. 1d. Mr. Leslie again explained the
NEP could not be a basis for inspection because the ETS had expired and the hospital was fully
vaccinated according to the Center from Medicare & Medicaid Services (“CMS”) Interim Final
Rule, which is outside of OSHA’s jurisdiction. 1d. THOP Transmountain is 100-percent in
compliance with the CMS Vaccination Standard. Exhibit 2, Declaration of Jeff T. Leslie, Esq.,
17, App. 5. As a practical matter, THOP Transmountain also has zero COVID-19 patients as of

April 26, 2022. Id.
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12.  On March 24, 2022, Mr. Leslie and Josh Bernstein, Esq., Attorney with Office of
the Solicitor, discussed the matter but could not reach an agreement. Declaration of Jeff T. Leslie,
Esqg., 18, App. 5. On March 28, 2022, Mr. Leslie called Mr. Bernstein to offer a compromise
solution to allow OSHA to inspect THOP Transmountain’s 300 logs, COVID-19 logs, and
COVID-19 policies. Id. Mr. Davis and Mr. Leslie discussed the compromise with Mr. Bernstein
again on April 11, 2022. 1d. Mr. Bernstein declined on behalf of his client. 1d. THOP
Transmountain therefore now expects that OSHA will seek from this Court an inspection warrant.
Id.

V. APPLICATION FOR TEMPORARY AND PERMANENT INJUNCTIVE RELIEF!

A. The Need for A Temporary Restraining Order.

13.  THOP Transmountain realleges and incorporates all allegations set forth herein.

14.  To secure a preliminary injunction order, Plaintiffs must demonstrate (1) a
substantial likelihood of success on the merits of their case; (2) a substantial threat of irreparable
injury; (3) that the threatened injury outweighs any damage that the injunctive order might cause
the Defendants; and (4) that the order will not be adverse to the public interest. Women’s Med.
Ctr. v. Bell, 248 F.3d 411, 418-20 (5th Cir. 2001); Dallas Cowboys Cheerleaders v. Scoreboard
Posters, Inc., 600 F.2d 1184, 1187 (5th Cir. 1979); Barton v. Huerta, 2014 WL 4088582, at *1
(N.D. Tex. Aug. 19, 2014) aff'd, 613 F. App’x 426 (5th Cir. 2015).

15. THOP Transmountain requests a temporary restraining order, a preliminary
injunction, and permanent injunction to prevent the unlawful inspection of its facility under the

National Emphasis Program by OSHA.

! Pursuant to Local Rule CV-65, Plaintiff’s THOP Transmountain Motion and Application for Temporary
Restraining Order and Preliminary Injunction sets forth the application in further detail.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




