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1The Honorable Jean C. Hamilton, United States District Judge for the Eastern
District of Missouri.

2Approximately 1,100 students attend Farmington High and only 15 to 20 are
black.
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United States of America, *
*

Amicus on Behalf of *
Appellee. *

___________

Submitted: September 22, 2008
Filed:  January 30, 2009
___________

Before LOKEN, Chief Judge, WOLLMAN and SMITH, Circuit Judges.
___________

SMITH, Circuit Judge.

B.W.A., a minor and student at Farmington High School ("Farmington High"),
along with fellow students R.S. and S.B., brought this First Amendment action against
Farmington R-7 School District ("the District") and its school officials after they were
sent home for refusing to remove items of clothing depicting the Confederate flag
symbol. After extensive discovery, the district court1 granted the District's motion for
summary judgment on the ground that Farmington High school officials had reason
to believe that students displaying the Confederate flag would cause a substantial and
material disruption. We affirm.

I. Background
B.W.A., R.S., and S.B. were students at Farmington High,2 which is part of the

District. They were suspended during the 2006-2007 school year for wearing clothing
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3According to a Farmington official, Festus has a "greater African American
population than . . . Farmington." 
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depicting the Confederate flag. Prior to their suspensions, several racially-charged
incidents occurred in the District during the preceding school year. 

In the first incident, a white student urinated on a black student while allegedly
saying "that is what black people deserve." As a result, the black student withdrew
from school and moved to another district. A second incident occurred when white
students—one carrying an aluminum baseball bat—showed up at a black student's
home. They made racial comments such as "anything that is not white is beneath
them." When the black student's mother tried to separate the students, one of the white
students struck her in the eye. A melee ensued involving her son and the white
students. Later, "people" drove around the black student's home screaming racial
epithets and threatening to burn down the home. A few days later, a group of white
students surrounded the same black student and confronted him at Farmington High.
As a result, the black student withdrew from school, and his family moved out of the
District.

A third incident occurred during a basketball tournament hosted by the Central
School District when a heated confrontation erupted during a game between
Farmington High and Festus Senior High School.3 During the game, a skirmish broke
out after two Farmington High players allegedly used racial slurs against two black
players from Festus. Shortly after the incident, the two Festus students filed a
complaint with the Missouri State High School Activities Association, complaining
that the two Festus students were the victims of racial slurs throughout the game with
Farmington High. In that same time period, supporters of the Festus students
distributed flyers accusing school administrators of not doing anything to prevent or
stop the racial slurs. The flyer also noted that a Confederate flag was hanging in the
hallway near the locker rooms during the game. The Festus students also reported the

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


4In 1995, the District adopted a student dress code. This dress code states: 

The Board of Education recognizes the value of allowing individual
student expression as well as the necessity of protecting student health
and safety and maintaining an atmosphere conducive to education.
Student dress code procedures must be designed with the goal of
balancing these competing interests.

All dress code procedures will adhere to health and safety codes and
comply with applicable law. Dress that materially disrupts the education
environment will be prohibited. No procedure will impose dress and
grooming rules based on gender in violation of Title IX. District
procedures will specifically define ambiguous terms, and examples will
be provided when practical. 

The Farmington High School Student and Parent Information Guide, which every
student received at the beginning of the 2006-2007 school year, contained this dress
code.
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incident to the United States Department of Justice's Office of Civil Rights (OCR),
which conducted an investigation. As a result of the incident, the two teams no longer
play each other unless required to by their athletic conference. 

Following the aforementioned incidents, the superintendent, relying on his
authority to prevent disruption to the education of high school students, banned
students from wearing clothing that depicted the Confederate flag.4 The
superintendent based his decision on the belief that the incidents within the District
were race-related. 

After the District banned clothing depicting the Confederate flag, additional
racial incidents occurred prior to the 2006-2007 school year, including a white student
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5Specifically, the lyrics stated that "whites are superior, n*gg*rs are less;"
"n*gg*rs will fall;" and "n*gg*rs faces will be a mess."
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drawing swastikas and writing "white power" song lyrics in his notebook.5

Additionally, school officials punished students for making racial slurs. Also, a white
student told his teacher that the "n*gg*rs [are] here" while pointing at a visiting track
team. This student also drew a swastika on the chalkboard.

During the 2006-2007 school year, B.W.A. wore a baseball cap to school
bearing the Confederate flag with the words "C.S.A., Rebel Pride, 1861" written on
it. A Farmington teacher advised B.W.A. that he had to remove the hat and keep it in
his backpack the rest of the day. The next day, B.W.A. wore a T-shirt and belt buckle
containing an image of the Confederate flag and the words "Dixie Classic." An
assistant principal at Farmington requested that he remove the items. When B.W.A.
refused, the assistant principal suspended B.W.A. for the remainder of the day. That
same day, B.W.A. withdrew from school. 

After B.W.A. withdrew from Farmington High, parents and other community
members began gathering across the street from the school, protesting and displaying
a Confederate flag. Some students believed that these protests increased the racial
tension inside of Farmington High. Students complained to the principal that they felt
that the Confederate Flag was offensive and would lead to more disruptive behavior.
Farmington High was also subjected to racial vandalism and property damage. These
events resulted in the District permitting a black student to leave Farmington High
because he was "uncomfortable due to the racial tension." 

Approximately four months later, R.S. wore a shirt to school depicting an image
of the Confederate flag and the words "The South was right[,] Our school is wrong."
R.S. was suspended for the rest of the day for refusing to remove the shirt. The next
day, R.S. wore a shirt to school with the slogan "Our school supports freedom of
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