USCAL11l Case: 21-10994 Date Filed: 04/28/2021 Page: 1 of 10

No. 21-10994

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

JOHN D. CARSON,
Plaintiff-Appellant,

V.

MONSANTO COMPANY,
Defendant-Appellee,

On Aptpeal from the United States District Court
or the Southern District of Georgia
No. 4:17-cv-00237-RSB-CLR (Baker, J.)

DEFENDANT-APPELLEE MONSANTO COMPANY’S UNOPPOSED
MOTION TO FILE DOCUMENTS UNDER SEAL

Joe G. Hollingsworth Michael X. Imbroscio

Eric G. Lasker COVINGTON & BURLING LLP
Martin C. Calhoun One CityCenter
HOLLINGSWORTH LLP 850 Tenth Street NW

1350 I Street, NW Washington, DC 20001
Washington, DC 20005 Tel: 202-662-6000

Tel: 202-898-5800 Fax: 202-662-6291

Fax: 202-682-1639 mimbroscio@cov.com
jhollingsworth@hollingsworthllp.com

elasker@hollingsworthllp.com K. Lee Marshall
mcalhoun@hollingsworthllp.com BRYAN CAVE LEIGHTON PAISNER LLP

Three Embarcadero Center, 7th Floor
San Francisco, California 94111-4070
Tel: 415-675-3400

Fax: 415-675-3434
klmarshall@bclplaw.com

Counsel for Defendant-Appellee Monsanto Company
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CERTIFICATE OF INTERESTED PARTIES

Pursuant to Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit
Rule 26.1-1(a)(3), Appellee Monsanto Company, through undersigned counsel,
hereby submits this Certificate of Interested Persons and Corporate Disclosure
Statement.

Below is a complete list of all trial judges, attorneys, persons, associations of
persons, firms, partnerships, or corporations that have an interest in the outcome of
the particular case or appeal, including subsidiaries, conglomerates, affiliates, part
corporations, any publicly held corporations that owns 10% or more of the party’s
stock, and other identifiable legal entities related to a party:

Interested Persons

1. Baker, Hon. R. Stan, United States District Judge

2. Boswell, Chase E., Attorney for Appellee (in the District Court)
3. Calhoun, Martin C., Attorney for Appellee

4. Carson, John D., Sr., Appellant

5. Hollingsworth, Joe G., Attorney for Appellee

6. Imbroscio, Michael X., Attorney for Appellee

7. Lasker, Eric G., Attorney for Appellee

8. Madison, Ashleigh Ruth, Attorney for Appellant

9. Marshall, K. Lee, Attorney for Appellee
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10. Ray, Hon. Christopher L., United States Magistrate Judge

11. Thomas, Michael J., Attorney for Appellee (in the District Court)
Entities

12. Bayer AG, BAYRY

13. Bryan Cave Leighton Paisner LLP

14. Covington & Burling LLP

15. Hollingsworth LLP

16. Monsanto Company

17. Pennington, P.A.

18. Southeast Law, LLC

Dated: April 28, 2021 Respectfully submitted,

By: /s/ Michael X. Imbroscio

Michael X. Imbroscio
COVINGTON & BURLING LLP
One CityCenter

850 Tenth Street NW
Washington, DC 20001

Tel: 202-662-6000

Fax: 202-662-6291
mimbroscio@cov.com

Counsel for Defendant-Appellee
Monsanto Company
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Defendant-Appellee Monsanto Company respectfully moves for leave to file
under seal the parties’ “Confidential Settlement Agreement and Release,” which is
Exhibit 1 to the Declaration of Michael X. Imbroscio filed in support of Monsanto’s
Opposition to the Motion by Non-Parties for Leave to File Letter Brief
(“Opposition”), as well as an unredacted version of that Opposition. In support of
its Motion, Monsanto states as follows:

1. On April 22, 2021, non-parties to this case filed with this Court a
Motion for Leave to File Letter Brief. Attached to the non-parties” Motion were
a “letter brief” and a declaration that purport to describe aspects of a confidential
settlement agreement entered into by and between Plaintiff Dr. John D. Carson,
Sr. and Defendant Monsanto Company in John D. Carson v. Monsanto Company,
Civil Action No. 4:17-cv-237 (S.D. Ga.). The non-parties do not assert that they
have seen the settlement agreement.

2. As Monsanto affirmatively explained in its civil appeal statement, filed
with this Court on April 5, 2021, Dr. Carson and Monsanto Company entered
into a “high-low” settlement agreement under which the amount of Dr. Carson’s
recovery is contingent on how this Court resolves his appeal of the district court’s
dismissal of his failure-to-warn claim. The non-parties’ letter brief and
declaration includes hearsay descriptions of the settlement agreement that are

incomplete, misleading, and in some respects inaccurate.
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3. Because the non-parties have purported to describe the settlement terms
in detail, but in inaccurate and misleading ways, Monsanto believes that the Court
should see a full and complete copy of the parties’ executed “Confidential
Settlement Agreement and Release.” However, the parties have strong interests
in maintaining the confidentiality of their private agreement and have required
that the settlement agreement, with certain exceptions allowing for disclosure to
the Court, remain confidential under Section 9.0 of the agreement. Accordingly,
Monsanto respectfully requests leave to file under seal the settlement agreement
(Exhibit 1 of the Imbroscio Declaration), and an unredacted version of its
Opposition.!

4. In the most recent, leading court of appeals case concerning the effect
of a high-low settlement on appellate jurisdiction, the Second Circuit granted a
motion to file the settlement agreement at issue there under seal, and permitted
the parties to heavily redact their briefs in describing the settlement’s terms. See
Order, Linde v. Arab Bank, PLC, 16-2119 (2d Cir. May 26, 2017), ECF No. 218
(granting motion for leave to file under seal a copy of the settlement agreement

referenced at oral argument); see also Linde v. Arab Bank, PLC, 882 F.3d 314,

' On the public docket, Monsanto has filed a lightly redacted, public version of its
Opposition. The only information redacted from the publicly filed version of
Monsanto’s Opposition is the “high” payment amount Dr. Carson will recover if he
prevails on this appeal. Pursuant to 11th Circuit Rule 25-5(a), Monsanto has
redacted Dr. Carson’s social security number from all filed documents in which it
appears.
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