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        MIKKI COTTET, Appellate Staff, Civil Division, United 
States Department of Justice, Washington, DC, argued for 
defendant-appellee.  Also represented by JEANNE 
DAVIDSON, JOSEPH H. HUNT, PATRICIA M. MCCARTHY.   
 
        ANDREW THOMAS SCHUTZ, Grunfeld, Desiderio, Le-
bowitz, Silverman & Klestadt LLP, Washington, DC, ar-
gued for defendants-cross-appellants.  Also argued by NED 
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ington, DC.  

                      ______________________ 
 

Before NEWMAN, O’MALLEY, and TARANTO, Circuit Judges. 
TARANTO, Circuit Judge. 

The United States Department of Commerce found 
that certain foreign producers and exporters were dumping 
certain products into the United States market, and it im-
posed a small antidumping duty on their imports.  A do-
mestic company argues that Commerce should have 
imposed a higher duty.  The foreign producers and export-
ers argue that Commerce made methodological errors, the 
correction of which would reduce any dumping margin to a 
de minimis level, so that no duty would be imposed.  We 
reject the domestic firm’s challenge.  We partly reject the 
foreign firms’ challenge, and we remand to secure further 
explanation from Commerce about one issue. 

I 
Based on a petition from appellant Mid Continent Steel 

& Wire, Inc., Commerce initiated an antidumping duty in-
vestigation into steel nail products from Taiwan and cer-
tain other places.  Certain Steel Nails from India, the 
Republic of Korea, Malaysia, the Sultanate of Oman, Tai-
wan, the Republic of Turkey, and the Socialist Republic of 
Vietnam, 79 Fed. Reg. 36,019 (Dep’t of Commerce June 25, 
2014).  Commerce separated the Taiwanese investigation 
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into its own proceeding and named Taiwanese exporter PT 
Enterprise Inc. and its affiliated nail producer Pro-Team 
Coil Nail Enterprise Inc. as mandatory respondents.  See 
Certain Steel Nails from Taiwan: Negative Preliminary De-
termination of Sales at Less Than Fair Value and Postpone-
ment of Final Determination, 79 Fed. Reg. 78,053, 78,054 
(Dep’t of Commerce Dec. 29, 2014) (Preliminary Determi-
nation).  Those firms are the cross-appellants before us, 
along with other Taiwanese producers of nails.  We hereaf-
ter use “PT” to refer sometimes to the cross-appellants col-
lectively, sometimes just to PT Enterprise and Pro-Team.  

The statute directs Commerce to determine whether 
the merchandise at issue is being sold or is likely to be sold 
in the United States “at less than its fair value,” 19 U.S.C. 
§ 1673, which the statute identifies as “dumping,” id., 
§ 1677(34) (defining “dumping” to mean “the sale or likely 
sale of goods at less than fair value”).  To make the required 
determination, Commerce must assess the difference be-
tween the “normal value” of the goods at issue (reflecting 
the home-market value) and the “export price or con-
structed export price” of those goods (reflecting the price at 
which they are sold into the United States).  See id., 
§ 1677b(a) (stating that the determination of the existence 
of sales “at less than fair value” is to be based on a compar-
ison of “the export price or constructed export price and 
normal value”); id., § 1677a (addressing “export price” and 
“constructed export price”); id., § 1677b (addressing “nor-
mal value”).  That difference is the “dumping margin.”  Id., 
§ 1677(35)(A) (defining “dumping margin”).  If Commerce 
finds the specified less-than-fair-value sales, and the Inter-
national Trade Commission makes certain findings about 
effects on domestic industry, “there shall be imposed upon 
such merchandise an antidumping duty, in addition to any 
other duty imposed, in an amount equal to the amount by 
which the normal value exceeds the export price (or the 
constructed export price) for the merchandise,” id., § 1673, 
i.e., in the amount of the dumping margin. 
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Addressing the fact that a foreign producer or exporter 
often makes many sales, the statute provides certain rules 
and authorizations that govern Commerce’s required de-
terminations.  Id., § 1677f-1.  It defines “weighted average 
dumping margin” to mean “the percentage determined by 
dividing the aggregate dumping margins determined for a 
specific exporter or producer by the aggregate export prices 
and constructed export prices of such exporter or pro-
ducer.”  Id., § 1677(35)(B).  The statute provides, as a gen-
eral rule, that Commerce must “determine whether the 
subject merchandise is being sold in the United States at 
less than fair value” by “comparing the weighted average 
of the normal values to the weighted average of the export 
prices (and constructed export prices) for comparable mer-
chandise” or by making the value/price comparison for each 
individual transaction.  Id., § 1677f-1(d)(1)(A)(i), (ii).  But 
the statute also directs Commerce to disregard weighted 
average dumping margins if they are de minimis, id., 
§ 1673b(b)(3); and of relevance here, it provides authority 
to Commerce to compare average values (on the foreign 
side) to individual export prices or constructed export 
prices (on the U.S. side) in specified circumstances involv-
ing disparities among the U.S. side prices for the foreign 
exporter or producer.  Id., § 1677f-1(d)(1)(B). 

Certain aspects of the method adopted by Commerce 
for calculating the dumping margin in the present matter 
are unchallenged.  On the U.S. side of the required compar-
ison, Commerce used the export price, rather than a con-
structed export price.  On the foreign side, Commerce 
determined the Taiwanese normal value by determining a 
“constructed value,” which required determinations about, 
among other things, amounts PT paid for various inputs.  
19 U.S.C. § 1677b(a)(4), (e). 

Although those basic choices are not in dispute, there 
is a dispute about how Commerce carried out its “con-
structed value” calculation.  Among the inputs PT pur-
chased were services from many “toll” manufacturers (or 
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“tollers”)—firms that provide limited manufacturing ser-
vices using materials or other contributions supplied or 
owned by its customers.  Mid Continent has contended that 
certain of PT’s tollers should be excluded from this input 
calculation because those tollers were affiliated with PT.  
The evident concern with a “transaction between affiliated 
entities” is that it might not “adequately represent the true 
amount,” SKF USA Inc. v. United States, 630 F.3d 1365, 
1372 (Fed. Cir. 2011)—here, that PT’s payments for tolling 
to an affiliate might be artificially low, with the conse-
quence that the constructed value might be too low, thus 
shrinking the gap between the constructed value and the 
U.S. price and, in turn, reducing the dumping margin and 
antidumping duty. 

In its Preliminary Determination, Commerce rejected 
Mid Continent’s affiliation claim as to a number of PT’s tol-
lers and found no dumping.  Preliminary Determination, 
79 Fed. Reg. at 78,054–78,055; Decision Memorandum for 
the Preliminary Determination in the Antidumping Duty 
Investigation of Certain Steel Nails from Taiwan, 79 
ITADOC 78053 (issued Dec. 17, 2014) (Preliminary Deci-
sion Mem.).  Commerce then conducted its full investiga-
tion and analysis, including verification of key factual 
submissions. 

In its Final Determination, Commerce continued to 
find non-affiliation of certain PT tollers, contrary to Mid 
Continent’s contentions.  See Certain Steel Nails from Tai-
wan: Final Determination of Sales at Less Than Fair Value, 
80 Fed. Reg. 28,959, 28,960–62 (Dep’t of Commerce May 
20, 2015) (Final Determination); Issues and Decision Mem-
orandum for the Affirmative Final Determination in the 
Less than Fair Value Investigation of Certain Nails from 
Taiwan, 80 ITADOC 28959, at 47–53 (issued May 13, 2015) 
(Issues and Decision Mem.).  But, based on some adjust-
ments of earlier information, Commerce now found a posi-
tive dumping margin above (though not far above) the level 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


