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SMITH v. GSA 2 

STOLL, Circuit Judge. 
Mr. Robert Smith worked at the General Services Ad-

ministration for nearly 30 years before GSA removed him.  
Mr. Smith appealed that decision to the Merit Systems 
Protection Board, asserting that the agency failed to show 
his actions warranted removal and that the agency had re-
taliated against him for his repeated disclosure of gross 
mismanagement and waste.  

The Board agreed that Mr. Smith was a whistleblower 
and that his protected disclosures contributed to the 
agency’s decision to remove him.  The Board nevertheless 
affirmed the agency’s decision.  Without addressing evi-
dence relevant to the agency’s motive to retaliate or its 
treatment of other similarly situated non-whistleblowers—
legal error in itself—the Board ruled that because the 
agency had introduced strong evidence of misconduct, re-
moval was justified.  In doing so, the Board conflated two 
distinct inquiries: whether the agency’s penalty was rea-
sonable and whether the agency would have imposed that 
same penalty absent Mr. Smith’s protected whistleblowing.  
This was error.  The Board additionally erred in sustaining 
certain charges.  Accordingly, we reverse those charges, af-
firm others, and vacate the Board’s decision.  We remand 
for it to address the merits of Mr. Smith’s whistleblower 
defense, as well as the agency’s chosen penalty, under the 
proper legal standards.  

BACKGROUND 
Mr. Smith began working at GSA in 1989.  Over the 

course of his career, he worked in various realty and finan-
cial management positions, eventually becoming a Senior 
Financial Advisor.  For much of his career, Mr. Smith re-
ceived positive performance evaluations and faced no dis-
cipline.  In each of his fiscal year evaluations from 2006 
through 2015, Mr. Smith received either “highly” or “fully 
successful” ratings, and in 2011, Mr. Smith received a Na-
tional Achievement Award for Asset Management.   
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Over time, Mr. Smith became concerned that GSA was 
under-collecting rent and ineffectively managing its assets.  
He began sending emails to the agency’s regional leader-
ship describing these issues and advocating change.  See, 
e.g., J.A. 818–19 (asserting region was “$47 million behind” 
in billing in April 2012), 822–956 (providing 134 pages de-
tailing management failures in March 2014), 978–1039 (ar-
guing agency should “[r]eview the consistency in which all 
regions have applied . . . national policies and procedures” 
in July 2014), 1943–44 (describing “[t]he Road to Ineffec-
tive Management” in November 2014).   

As Mr. Smith continued to send these emails, his im-
mediate supervisors began restricting his ability to corre-
spond directly with upper management.  In late 2014, his 
second-line supervisor informed him that sending such 
“message[s] to the Regional Commissioner was inappropri-
ate.”  J.A. 1940.  And his then first-line supervisor wrote 
that because “the tone of many of your communications 
. . . is inappropriate” and “concerns have been raised re-
garding the accuracy of [your] information”: 

[A]ny communication that you wish to transmit 
(verbally or electronically) to managers outside of 
the [group] must be approved by me before doing so. 
Please note that failure to comply with these in-
structions may result in disciplinary action. 

J.A. 961 (first emphasis added); see also J.A. 1948 (reiter-
ating “[a]ny communication that you wish to transmit (ver-
bally or electronically) to managers outside of [standard 
management channels] must be approved by me before do-
ing so”).   

In 2015, GSA reorganized, and Mr. Smith received a 
new first-line supervisor and a revised position description.  
Mr. Smith understood his new position description to elim-
inate any communication restriction.  Though his new su-
pervisor reiterated that “your new Position Description 
does not supersede the communication instructions you 
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received via e-mail on December 11 and 12, 2014 from 
[your previous supervisor],” J.A. 1932–33, Mr. Smith nev-
ertheless sent another email to upper management in De-
cember 2015.  The 87-page document, titled “Performance 
Diagnostic: A Guide to Move the Region to Performance 
Sustainability,” identified areas of mismanagement and of-
fered strategies to recapture lost rents and reduce ineffi-
ciencies.  J.A.  1848–1930.  Additional emails followed in 
January and February 2016.   

In February 2016, Mr. Roman Augustus became 
Mr. Smith’s immediate supervisor.  In March, he again in-
structed Mr. Smith to “please communicate and coordinate 
with me via email prior to generating, compiling and for-
warding any reports, direction, data requests or analytical 
narratives to the region.”  J.A. 513.  Shortly thereafter, 
Mr. Augustus proposed that Mr. Smith be suspended for 
his failure to follow his previous supervisors’ similar com-
munication instructions.  The agency imposed that suspen-
sion in June 2016. 

Over the spring and summer of 2016, Mr. Smith’s and 
Mr. Augustus’s relationship became increasingly conten-
tious.  Mr. Augustus complained that Mr. Smith failed to 
timely forward documents, and Mr. Smith responded by 
email “[c]all me a liar—or just confront me with any mild 
infraction of your rules—I can handle it.”  J.A. 1840.  Dur-
ing meetings, Mr. Smith challenged Mr. Augustus’s au-
thority, stating, “[y]ou are my administrative supervisor,” 
“[y]ou cannot self-direct me,” “[d]on’t put regulations on 
me,” J.A. 371–72, “[y]ou’re not supposed to be giving me 
tasks,” and “I am next to you, not under you,” J.A. 378–79.  
In a letter, Mr. Smith complained to human resources that 
Mr. Augustus’s management approach amounted to “dic-
tates or child-like amonmondisshments [sic].”  J.A. 1614.  
And in another document, Mr. Smith urged agency officials 
that “moving forward, [Mr. Augustus] is prohibited from 
interfering with the duties, obligations, and authorities as 
promulgated in the [2015 revised position description].”  
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J.A. 4.  Mr. Augustus felt that on each of these five occa-
sions, Mr. Smith had been disrespectful. 

Mr. Augustus responded by informing Mr. Smith that 
“such conduct will not be tolerated and may result in disci-
plinary action.”  J.A. 1840.  He reprimanded Mr. Smith for 
failing to follow instructions regarding how and when tasks 
should be completed.  And he issued a record of infraction, 
accusing Mr. Smith of violating GSA’s information technol-
ogy (“IT”) policy by leaving his computer access card (“PIV” 
card) unattended in his laptop in his cubicle.  Mr. Augustus 
did not acknowledge that Mr. Smith, a quadriplegic, had 
never removed the PIV card from his laptop because he was 
physically unable to do so.  

On September 14, 2016, Mr. Augustus proposed remov-
ing Mr. Smith from his position.  Mr. Augustus charged 
Mr. Smith with failure to comply with IT policy, failure to 
follow supervisory instructions, and disrespectful conduct 
towards a supervisor.1  The deciding official determined 
that “the reasons for [the] proposed removal fully support 
and justify” removal, and the agency removed Mr. Smith 
from his position.  J.A. 1664.   

II 
Mr. Smith appealed to the Board, arguing that the 

charged conduct did not merit discipline and that the 
agency was retaliating against him for his whistleblowing.  
See 5 U.S.C. §§ 7511–15; 5 C.F.R. § 1201.3(a)(1).  The Ad-
ministrative Judge (“AJ”) agreed that Mr. Smith was a 
whistleblower because of his December 2015 “Performance 
Diagnostic” disclosure.  The AJ further found that, based 
on the timing, a reasonable person could conclude that 
Mr. Smith’s disclosure contributed to the agency’s decision 
to remove Mr. Smith.  Nevertheless, the AJ affirmed GSA’s 

                                            
1 A fourth charge, absence without leave, was not 

sustained by the Board and is not at issue on appeal.   

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


