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Petitioner

V.
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Petition for review of the Merit Systems Protection
Board in No. DA-1221-22-0029-W-2.
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GONZALO CORPUS, San Antonio, TX, pro se.

REBECCA SARAH KRUSER, Commercial Litigation
Branch, Civil Division, United States Department of Jus-
tice, Washington, DC, for respondent. Also represented by
BRIAN M. BOYNTON, ELIZABETH MARIE HOSFORD, PATRICIA
M. MCCARTHY.

Before TARANTO, STOLL, and STARK, Circuit Judges.
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PER CURIAM.

Mr. Gonzalo Corpus appeals a decision of the Merit
Systems Protection Board (“Board”) denying his request for
corrective action under the Whistleblower Protection Act
(“WPA”) and the Whistleblower Protection Enhancement
Act (“WPEA”). We affirm.

I
A

Mr. Corpus was a medical instrument technician em-
ployed at a medical facility operated by the Department of
Veterans Affairs (“VA”). Medical instrument technicians
are required to perform procedures and examinations on
patients. “Physical requirements for the technician posi-
tion include frequent standing, walking, bending, and
reaching,” and the technicians “are required to wear lead-
lined clothing that weighs 20 pounds during all procedures,
must be able to lift and/or move over 50 pounds, and must
have good manual dexterity and keyboarding skills.” S.A.
5.1 (internal citation marks omitted). At the medical facil-
ity, Mr. Corpus was assigned to the Cardiac Catheteriza-
tion Lab (“CCL”), which required him to perform, under a
physician’s direction, invasive and noninvasive diagnostic
tests of patients’ pulmonary and cardiovascular systems.

Between November 2019 and January 2020, Mr. Cor-
pus’ supervisors became aware of reports from various staff
members that he was experiencing seizure-like episodes
while on duty. The staff members reported that because of
these episodes, Mr. Corpus had needed to be taken to the
emergency room on more than one occasion. On January
7, 2020, Mr. Corpus was diagnosed with psychogenic non-
epileptic spells (the “Condition”), which is a psychological

1 “S.A” refers to the supplemental appendix filed
with the government’s response (ECF No. 15).
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condition that manifests physically as seizure-like epi-
sodes.

As a result, on January 15, 2020, the deputy director of
patient care services removed Mr. Corpus from direct pa-
tient care, citing “concerns regarding [his] fitness for duty
related to multiple accounts of inability to move extremi-
ties, blank stares, apparent disorientation, and difficult[y]
in forming words.” S.A. 43. She added that the removal
was also due to “potential safety risks for both [Mr. Corpus]
and ... veteran[s].” S.A. 43. The deputy director indicated
that “[d]uties will be assigned by [Mr. Corpus’] supervisor,

. or designee.” S.A. 43. Later that month, one of Mr.
Corpus’ supervisors requested that he appear for a fitness
for duty examination (“FFDE”) scheduled for February 5,
2020.

Mr. Corpus submitted himself to this FFDE, and the
doctor who performed it recommended that he undergo a
psychological evaluation to determine the extent of his im-
pairment. After that evaluation, the doctor concluded that
Mr. Corpus’ ability to perform the essential elements of his
position was “questionable.” S.A. 47. Thus, the examining
doctor, noting the “safety sensitive nature of [Mr. Corpus’]
position,” recommended that the medical facility convene a
physical standards board (“PSB”). S.A. 47. The PSB was
convened on May 7, 2020. It determined that Mr. Corpus
was not able to safely perform his duties, given that his
condition caused “involuntary loss of control of cognitive
and motor functions which could pose a serious risk of
harm to patients and [his] fellow coworkers.” S.A. 48.

On June 15, 2020, Mr. Corpus was notified that the
deputy director was proposing to remove him from his po-
sition. Mr. Corpus responded that he was interested in ap-
plying for disability retirement instead of being removed.
Before he could retire, however, Mr. Corpus became seri-
ously 1ll with COVID-19 and was unable to work until Au-
gust 20, 2020.
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After Mr. Corpus returned to work, the director of the
medical center, who was responsible for evaluating the pro-
posed removal, was informed by the human resources de-
partment that Mr. Corpus was interested in reassignment
to another position in lieu of removal. Mr. Corpus, how-
ever, ultimately decided that he was not interested in reas-
signment. Nevertheless, Mr. Corpus’ supervisor
reassigned him to a temporary position with duties that did
not involve direct patient care and later to a position of
Medical Support Assistant. Mr. Corpus refused to sign the
reassignment notice.

Mr. Corpus subsequently filed an appeal at the Board
contending that he had been involuntarily reassigned to a
lower-grade position. The VA responded by withdrawing
both the notice of reassignment and the notice of proposed
removal, and Mr. Corpus then withdrew his appeal. The
Board dismissed the appeal on January 14, 2021. Mean-
while, the human resources department contacted Mr. Cor-
pus, reiterating the finding that he was unable to perform
his duties and offering to find him reasonable accommoda-
tion.

On March 15, 2021, Mr. Corpus participated in a fol-
low-up neurological examination. The examining doctor, a
different person than the doctor who had conducted the
first FFDE, concluded that he could resume his duties
without any limitation. Less than a month later, however,
Mr. Corpus’ representative informed the VA that Mr. Cor-
pus was experiencing serious medical problems as a direct
result of COVID-19. The representative also stated that
Mr. Corpus had suffered a convulsion in the VA parking lot
and was then taken to the emergency room.

Around this time, the Department of Labor (“DOL”) Of-
fice of Workers’ Compensation Programs (“OWCP”) ac-
cepted Mr. Corpus’ claim for traumatic injury due to
COVID-19. The OWCP determined that Mr. Corpus had
an injury that was proximately caused by employment
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under, and was compensable pursuant to, the American
Rescue Plan Act of 2021. On May 3, 2021, a VA representa-
tive contacted Mr. Corpus to follow up on the reasonable
accommodation process and potential reassignment. Mr.
Corpus (through his representative) advised the VA that
his health issues were being addressed by the OWCP pro-
cess, which he asserted had “jurisdictional control” over his
claim.

On June 8, 2021, the VA requested that Mr. Corpus ap-
pear for a second FFDE, due to reports of him experiencing
“difficulty speaking, hand tremors, disorientation, and ap-
pearing unable to properly perform [his] duties.” S.A. 54.
Mr. Corpus responded on June 15, 2021 with a letter (“June
2021 Letter”) stating that his symptoms were due to
COVID-19. He further espoused the view that because his
injury was accepted by DOL, he was now entitled to “bene-
fits and protections.” S.A. 57. Mr. Corpus further asserted
in the June 2021 Letter that the VA was “coercing” him
“with threats” and “forcing” him to “violate federal statues,
HIP[A]JA, DOL/OWCP, [and] VA Directives” and disclose
his “private medical information” that he did “not want to
release.” S.A.57. The same letter added that he was being
“coerced” to submit to a physical examination against his
will. S.A. 57. The next day, June 16, 2021, Mr. Corpus’s
representative contacted the Office of Inspector General
(“OIG”) hotline (“2021 Hotline Report), making similar al-
legations and raising similar concerns.

Mr. Corpus arrived as requested at the specified loca-
tion for the second FFDE on June 17, 2021. However, he
refused to complete the required examination forms and
did not consent to the exam. Thus, the scheduled FFDE
did not occur.

On July 16, 2021, the deputy director proposed to re-
move Mr. Corpus for failure to submit to a directed exami-
nation. The proposed removal notice stated that Mr.
Corpus’ position was critical and directly affected patient
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