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RYAN v. DEFENSE 2 

Before MOORE, Chief Judge, LOURIE, Circuit Judge, and 
ALBRIGHT, District Judge.1 

PER CURIAM. 

James Thomas Ryan appeals from a final order of the 
Merit Systems Protection Board (“the Board”) denying his 
petition for review and affirming the denial of his request 
for corrective action under the Whistleblower Protection 
Act, 5 U.S.C. § 2302(b)(8) (“WPA”).  See Ryan v. Dep’t of 
Def., No. DC-1221-14-0323-B-1 (M.S.P.B. May 30, 2023) 
(“Final Order”), R.A. 1–26; Ryan v. Dep’t of Def., No. DC-
1221-14-0323-B-1 (M.S.P.B. July 12, 2017) (“Initial Deci-
sion”), R.A. 27–50.2   

For the following reasons, we affirm. 
BACKGROUND 

From February 2009 until his removal in June 2017, 
Ryan was employed as a police officer by the Pentagon 
Force Protection Agency (“the Agency”).3  Throughout 2014 
and 2016, Ryan filed a series of individual right of action 
(“IRA”) appeals with the Board, alleging that the Agency 
had taken several adverse personnel actions against him 
in retaliation for various whistleblowing disclosures that 
he had made.  See Initial Decision, R.A. 27, 31.  His appeals 
were consolidated, and six of the eight disclosures forming 
the basis of Ryan’s appeals were dismissed for lack of juris-
diction.  See id. at 28, 31.  We say no more as to those six 
disclosures, the dismissal of which Ryan does not challenge 

 
1  Honorable Alan D Albright, District Judge, United 

States District Court for the Western District of Texas, sit-
ting by designation. 

2  “R.A.” refers to the appendix filed with Respond-
ent’s brief. 

3  We affirmed Ryan’s removal from service in Ryan 
v. Department of Defense, 760 F. App’x 990 (Fed. Cir. 2019).   
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RYAN v. DEFENSE 3 

on appeal.  We focus instead on the two disclosures over 
which the Board concluded that it did have jurisdiction: a 
January 4, 2013 memorandum submitted to the Agency’s 
Office of Professional Responsibility (“OPR”) describing 
three incidents of alleged assault, and an April 5, 2013 
memorandum submitted to OPR describing an additional 
incident of alleged assault.  Id. at 31.  A hearing to deter-
mine whether Ryan was entitled to corrective action based 
on either of those two disclosures was held before an ad-
ministrative judge (“AJ”) on May 4, 2017.  Id. at 32. 

The first incident, disclosed in Ryan’s January 4, 2013 
memorandum, occurred during an honor guard assignment 
in or around June or July 2012 at the Raven Rock Moun-
tain Complex in Pennsylvania.  Id. at 33–34.  Ryan alleged 
that a fellow police officer (“the accused officer”) had at-
tempted to embarrass Ryan by intentionally giving him 
conflicting commands causing him to be out of step with 
the rest of the detail.  Id. at 34.  According to Ryan, the 
accused officer mocked him, making him apprehensive and 
distracted from his duties.  Id.  The AJ concluded that, even 
assuming the accused officer had in fact given a false or 
conflicting command as Ryan claimed, Ryan could not have 
reasonably believed that he was assaulted because he did 
not allege that the accused officer intended to cause him 
fear of bodily injury.  Id. at 35. 

The second incident occurred on August 28, 2012, in 
Mitchellville, Maryland.  Id.  According to Ryan, while both 
officers were on duty and surrounded by several fellow of-
ficers (including their lieutenant), the accused officer 
placed his left hand on Ryan’s chest and pushed him, tell-
ing him to “get out [of] the way” in a taunting manner.  Id. 
(alteration in original).  The AJ concluded that, even as-
suming there was physical contact, Ryan could not have 
reasonably believed that the accused officer’s conduct con-
stituted assault.  Id. at 36.  The AJ reached that conclusion 
based on Ryan’s subsequent characterizations of the inter-
action as an affront to his dignity (rather than as a threat 
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RYAN v. DEFENSE 4 

of bodily harm), the absence of any supporting witnesses 
(despite being in the company of several coworkers), and 
Ryan’s history of raising unfounded accusations against 
coworkers.  See id. at 36–37. 

The third incident occurred on January 4, 2013, in 
Woodbridge, Virginia.  Id. at 37.  According to Ryan, he had 
had an argument with the accused officer over the volume 
of the radio in an agency vehicle.  Id.  When later retrieving 
equipment from the rear of that vehicle, the accused officer 
allegedly made unnecessary physical contact with Ryan, 
laughed, smirked, and said, “[y]ou better leave that alone 
or you’ll get smacked.”  Id.  According to Ryan, that inter-
action made him apprehensive and distracted from his du-
ties.  Id. at 37–38.  Considering Ryan’s sworn hearing 
testimony—characterizing the contact as, among other 
things, a “nudge”—as well as the hearing testimony of the 
accused officer and other record evidence, the AJ concluded 
that Ryan could not have reasonably believed the accused 
officer’s conduct constituted assault.  Id. at 38–40.  The AJ 
further found that, even if the physical contact was inten-
tional, nothing in Ryan’s testimony or the evidence sug-
gested that he perceived any threat of bodily harm.  See id. 
at 40–42 (explaining, for example, that Ryan repeatedly 
testified that he was not alarmed or surprised by the ac-
cused officer’s conduct). 

The fourth incident of alleged assault, described in 
Ryan’s second disclosure at issue, occurred on April 5, 
2013.  Id. at 42.  Ryan alleged that, as he was entering an 
agency facility in Arlington, Virginia in plain clothes, the 
accused officer, who was on duty and in possession of an 
agency firearm, stared at him with a “scorn[ful]/resent-
ful/angry expression on his face.”  Id. (alteration in origi-
nal).  Ryan alleged that the look he was given was an 
attempt by the accused officer to intimidate him with phys-
ical force.  Id.  Considering all the evidence relating to that 
incident, including the Chief of OPR’s memorandum ex-
plaining that the recorded CCTV footage of the incident did 
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RYAN v. DEFENSE 5 

not corroborate Ryan’s allegations, the AJ concluded that, 
even if those allegations were true, Ryan could not have 
reasonably believed that any degree of intensity or scorn 
he perceived in the accused officer’s expression caused him 
to suffer an assault.  Id. at 42–44.   

Accordingly, because Ryan could not have reasonably 
believed that the accused officer’s conduct on any of the 
four occasions constituted assault, the AJ held that Ryan’s 
disclosures were not protected and that he was not entitled 
to relief under the WPA.  Id. at 44. 

Ryan petitioned for review.  The Board denied his peti-
tion, holding that Ryan had not identified any error of fact 
or law in the AJ’s decision.  Final Order, R.A. 2.  Ryan ap-
peals from the Board’s final order.  We have jurisdiction 
under 28 U.S.C. § 1295(a)(9). 

DISCUSSION 
Our review of the Board’s decision is circumscribed by 

statute.  We may not reverse a Board decision unless it is 
“(1) arbitrary, capricious, an abuse of discretion or other-
wise not in accordance with law; (2) obtained without pro-
cedures required by law, rule, or regulation having been 
followed; or (3) unsupported by substantial evidence.”  
5 U.S.C. § 7703(c).  Accordingly, we will generally not over-
turn a Board decision unless it is contrary to law, or it is 
not supported by “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.”  
Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938).   

To establish a cause of action for whistleblowing under 
the WPA, Ryan must demonstrate by a preponderance of 
the evidence that at least one of his disclosures was pro-
tected under 5 U.S.C. § 2302(b)(8).  A disclosure is pro-
tected if the employee “reasonably believes” the disclosure 
shows “any violation of any law, rule, or regulation[.]”  Id. 
§ 2302(b)(8)(A)(i).   
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