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 On April 29, 2020, this Court requested simultaneous briefs from all parties 

addressing which registration order (or orders) are at issue in this suit.  Petitioners’ 

letter brief exceeds that mandate.  In addition to addressing the scope of their 

challenge, Petitioners raise a brand new request for relief:  They ask the Court to 

issue “a per curiam order granting the petition and vacating the registration, halting 

any sale and use of these pesticide products, and notifying the parties that the Court’s 

reasons will be more fully explained in a forthcoming opinion.”  ECF No. 115-1 at 

10 (emphasis added).  Monsanto supports EPA’s motion for leave to respond to this 

last-minute request, and agrees with EPA that the request is inappropriate. 

 To start, Monsanto agrees with EPA that Petitioners’ request is procedurally 

improper.  After four years of litigation about the 2016 and 2018 Registrations of 

XtendiMax, the merits of the most recent registration order are now pending before 

the Court.  Having reviewed and made its own independent assessment of numerous 

registrant and academic studies, EPA imposed new conditions in the 2018 

Registration that address all of the suggested causes of off-target movement.  

Monsanto believes this Court should conclude that EPA more than satisfied the 

requirements of FIFRA and the ESA, and that if the Court finds that EPA fell short 

in any respect it should order an appropriately tailored remedy, informed by 

supplemental briefing.  Petitioners of course disagree on all counts.  But, regardless 

of the outcome of those disputes, it is far too late for Petitioners suddenly to ask this 
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Court to take the extraordinary step of deciding this complex case (which also 

presents serious jurisdictional issues) in their favor in summary fashion with 

reasoning to follow. 

 The Court has taken that approach only in extreme circumstances requiring 

urgent action.  Having never sought a stay of either registration order in the course 

of four years of litigation spanning three (now going on four) growing seasons, 

Petitioners cannot credibly insist that the circumstances here require such 

extraordinary relief.  The record demonstrates that XtendiMax has assisted growers 

in addressing a significant nationwide weed resistance problem, and soybean and 

cotton yields have hit record highs nationwide during this litigation.  Monsanto Br. 

at 9-10.  To the extent Petitioners believed that, regardless, equity demands an 

immediate halt to all sale and use of this pesticide, they had every opportunity to 

seek that extraordinary remedy by motion or timely prayer for relief.  But they had 

no legitimate grounds to smuggle such a request belatedly into their letter brief, as it 

was not even remotely responsive to the Court’s question about which registration 

orders are properly before it in this case.   

 Monsanto also agrees with EPA that Petitioners’ request for an order 

immediately halting all sales and uses of the pesticide invites legal error and 

potentially disastrous real-world impacts.  Petitioners and EPA disagree about the 

legal effect of a vacatur of the 2018 Registration and about EPA’s authority in the 
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wake of a vacatur to regulate future sales, distributions, and uses of the pesticide.  

Monsanto agrees with EPA that if the 2018 Registration were vacated “end users 

would be free to use their remaining stocks.”  ECF No. 115-1 at 7.  Monsanto further 

agrees that, if the Court vacates, EPA would retain authority to craft an appropriate 

order addressing existing stocks.  7 U.S.C. § 136d(a)(1); see also id. § 136k 

(granting EPA authority to stop sales).  But regardless, these questions—what uses, 

if any, are lawful following vacatur, and the extent of EPA’s post-vacatur 

authority—are beyond the scope of the dispute in this case.  

 To the extent Petitioners are asking this Court to issue an order that 

preemptively decides those questions and constrains EPA’s post-decision authority, 

they invite additional error.  The parties disagree on the proper remedy (remand 

versus partial or full vacatur) if the Court finds a deficiency in the registration.  But 

if the Court were to vacate the 2018 Registration, it should do just that and nothing 

more.  Jurisdiction would then return to EPA to determine whether and how to 

respond to the Court’s order in light of existing circumstances.  Any court order 

addressing the lawfulness of future uses would be premature.  And any court order 

prejudging EPA’s remedial authority or otherwise limiting the agency’s discretion 

ex ante would be invalid for the very same reason as the injunction that the Supreme 

Court overturned in Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139 (2010) 

(vacating injunction against future agency action obtained by Center for Food 
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Safety); see also Immigration & Naturalization Serv. v. Orlando Ventura, 537 U.S. 

12, 16 (2002) (explaining that “judicial judgment cannot be made to do service for 

an administrative judgment” and that an “appellate court [cannot] intrude upon the 

domain which Congress has exclusively entrusted to an administrative agency” 

(citations omitted)).   

 In addition to inviting legal error, Petitioners’ requested relief invites 

imprudence because EPA (but not this Court) has the benefit of substantial new data 

(including studies required by the 2018 Registration, and others completed in 2019 

by independent academic scientists) that would inform the appropriate scope of any 

EPA order setting conditions on existing stocks.  See ER0023 (documenting 

voluminous new data submission requirements that Monsanto and other registrants 

have fulfilled since the 2018 Registration was issued).  This new data also provides 

valuable information bearing on the reliability of the studies that informed the 2018 

Registration.  And in addition to that data, EPA has access to substantial extra-record 

information bearing on what, if any, realistic alternatives farmers would have if 

deprived of the ability to use XtendiMax for weed control in the midst of the 2020 

growing season, and the potentially significant consequences those alternatives 

might have for agriculture and the environment.  Monsanto accepts that all of this 

extra-record data is irrelevant to the merits of the agency action currently under 

review.  But it would be highly relevant to EPA’s determination how best to regulate 

Case: 19-70115, 05/29/2020, ID: 11704623, DktEntry: 124, Page 5 of 9

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


