Case: 19-70115, 06/12/2020, 1D: 11720442, DktEntry: 130-1, Page 1 of 29

No. 19-70115

IN THE

Anited States Court of Appeals
for the RNinth Circuit

NATIONAL FAMILY FARM COALITION, et al.,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.,

Respondents,
and

MONSANTO COMPANY,
Intervenor-Respondent.

ON PETITION FOR REVIEW FROM THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BASF CORPORATION’S EMERGENCY MOTION TO INTERVENE
UNDER FEDERAL RULE OF APPELLATE PROCEDURE 15(D) AND
NINTH CIRCUIT RULE 27-3

Neal Kumar Katyal John C. Cruden

Kirti Datla Kathryn E. Szmuszkovicz
Jo-Ann Sagar Anthony L. Michaels
HOGAN LOVELLS US LLP David A. Barker

555 Thirteenth Street NW BEVERIDGE & DIAMOND PC
Washington, DC 20004 1350 | Street NW Suite 700
(202) 637-5600 Washington DC 20005-3311

(202) 789-6000
kes@bdlaw.com

Counsel for Proposed Intervenor BASF Corporation
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Civil Procedure 7.1 and Federal Rule of
Appellate Procedure 26.1, counsel for Proposed-Intervenor BASF Corporation
(“BASEF”) certifies that BASF Corporation is a wholly owned subsidiary of BASF
Americas Corporation. BASF Americas Corporation is a wholly owned subsidiary
of BASFIN Corporation. BASF Corporation, BASF Americas Corporation, and
BASFIN Corporation are all Delaware corporations. BASFIN Corporation is a
majority owned subsidiary of BASF USA Holding LLC, a Delaware limited
liability company. BASF USA Holding LLC is a wholly owned subsidiary of
BASF Nederland BV, a Dutch limited liability company, which in turn is a wholly
owned subsidiary of BASF SE (Societas Europaea — “SE”), a publicly traded
European Company. BASF Corporation, BASF Americas Corporation, BASFIN
Corporation, BASF USA Holding LLC and BASF Nederland BV are not publicly

held. No publicly held corporation owns 10% or more of BASF’s stock.

June 12, 2020 /s/ Kathryn E. Szmuszkovicz
Kathryn E. Szmuszkovicz
BEVERIDGE & DIAMOND PC
1350 I Street NW Suite 700
Washington DC 20005-3311
(202) 789-6037
kes@bdlaw.com

Counsel for Proposed Intervenor BASF
Corporation
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CIRCUIT RULE 27-3 CERTIFICATE
The undersigned counsel certifies that the following information is true and
correct, as required by Circuit Rule 27-3:

1. Telephone numbers and addresses of the attorneys for the parties.

Counsel for Proposed Intervenor BASF Corporation

John C. Cruden Neal Kumar Katyal
Kathryn E. Szmuszkovicz Kirti Datla

Anthony L. Michaels Jo-Ann Sagar

David A. Barker HOGAN LOVELLS US LLP
BEVERIDGE & DIAMOND PC 555 Thirteenth Street NW
1350 I Street NW Suite 700 Washington, DC 20004
Washington DC 20005-3311 (202) 637-5600

(202) 789-6000
Counsel for Petitioners

George A. Kimbrell Stephanie M. Parent

Sylvia Shih-Yau Wu CENTER FOR BIOLOGICAL

Amy van Saun DIVERSITY

CENTER FOR FOOD SAFETY PO Box 11374

2009 NE Alberta St., Suite 207 Portland, OR 97211

Portland, OR 97211 (971) 717-6404
gkimbrell@centerforfoodsafety.org SParent@biologicaldiversity.org

swu@centerforfoodsafety.org
avansaun@centerforfoodsafety.org
(971) 271-7372

Counsel for Respondents

Sarah A. Buckley

J. Brett Grosko

UNITED STATES DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION
P.O. Box 7611

Washington, D.C. 20044

(202) 616-7554 (Buckley)

(202) 305-0342 (Grosko)
sarah.buckley@usdoj.gov
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brett.grosko@usdoj.gov
Counsel for Intervenor-Respondent

Philip J. Perry

Richard P. Bress

Stacey L. VanBelleghem
Andrew D. Prins
LATHAM & WATKINS LLP
555 Eleventh Street, NW
Suite 1000

Washington, DC 20004
(202) 637-2200

2. Facts showing the existence and nature of the emergency.

As this emergency motion explains in full, the panel decision vacated
EPA’s registration of Engenia issued to BASF. Neither the petition for review, nor
subsequent developments in this litigation, put BASF on notice that its Engenia
registration was at issue because Petitioners’ challenge was to the registration of a
different pesticide, XtendiMax, which EPA registered in a separate agency action.
The panel decision ordered the mandate issued immediately, which has forced
BASF to act on a tremendously expedited basis to protect its rights with respect to
its Engenia product, as well as the rights of farmers that depend on that product to
grow their crops.

Exacerbating the need for expedited action by BASF to protect its rights,
Petitioners have now moved to recall the mandate and seek to hold EPA in
contempt for its actions taken in the wake of the panel’s extraordinary decision.

The mandate issued the same day as the decision. This left BASF and farmers that
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use Engenia in a state of flux—as it did for Monsanto and Corteva, whose
registrations were also vacated in this decision. EPA attempted to address this real
problem by issuing an order restricting the use of existing stocks by growers and
certified applicators to those stocks that were in their possession as of the date of
the mandate issuance, but only through July 31, 2020, and only consistent with the
label restrictions associated with the now-vacated product registrations. Petitioners
now seek to invalidate that effort to address the effects of the panel’s decision to
issue the mandate immediately. That action directly affects BASF’s interests in the
use of its Engenia product.

Petitioners have sought expedited consideration of their motions, and BASF
similarly needs expedited consideration of its intervention motion to allow it to
participate in these proceedings.

3. Why the motion could not have been filed earlier.

As explained in full in the accompanying motion, BASF did not have notice
that its rights in its Engenia registration were at issue in this litigation until the
panel decision on June 3, 2020. BASF is filing this motion within ten days of that
decision. And it is filing immediately after Petitioners filed their motion to recall
the mandate and seek contempt.

4. When and how BASF gave notice to, and served the motion on, counsel for the
other parties and the other parties’ positions on the motion.

Counsel for BASF notified counsel for Petitioners of BASF’s intent to file
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