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Before:  Jay S. Bybee and Jacqueline H. Nguyen, Circuit 
Judges, and Jed S. Rakoff,* District Judge. 

 
Opinion by Judge Rakoff; 
Dissent by Judge Bybee 

 
 

SUMMARY** 

 
  

Environmental Protection Agency 

 The panel granted petitions for review, vacated the 
Environmental Protection Agency (“EPA”)’s 2017 Order 
and 2019 Order, and remanded with instructions to the EPA 
in cases challenging the EPA’s regulation of the pesticide 
chlorpyrifos. 
 
 The EPA has recognized that when pregnant mothers are 
exposed to chlorpyrifos residue, this likely harms infants in 
utero.  This proceeding began in 2007, when two 
environmental non-profit organizations filed a petition 
asking the EPA to prohibit foods that contain residue of the 
insecticide chlorpyrifos.  The EPA declined to take final 
action on the 2007 Petition for more than a decade. This 
Court issued multiple writs of mandamus requiring the EPA 
to move forward.  In 2017, the EPA denied the 2007 Petition, 
and in 2019 denied all objections to that decision. 
 

 
* The Honorable Jed S. Rakoff, United States District Judge for the 

Southern District of New York, sitting by designation. 

** This summary constitutes no part of the opinion of the court.  It 
has been prepared by court staff for the convenience of the reader. 
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 The panel held that the EPA had abdicated its statutory 
duty under the Federal Food, Drug and Cosmetic Act 
(“FFDCA”).  The panel held that the EPA spent more than a 
decade assembling a record of chlorpyrifos’s ill effects and 
repeatedly determined, based on that record, that it could not 
conclude, to the statutorily required standard of reasonable 
certainty, that the present tolerances caused no harm.  Rather 
than ban the pesticide or reduce the tolerances to levels that 
the EPA could find were reasonably certain to cause no 
harm, the EPA sought to evade through delay tactics its plain 
statutory duty.  Because the FFDCA permitted no further 
delays, the panel ordered the EPA within 60 days after 
issuance of the mandate either to modify chlorpyrifos’s 
tolerances and concomitantly publish a finding that the 
modified tolerances are safe, including for infants and 
children – or to revoke all chlorpyrifos tolerances.  The panel 
also ordered the EPA to correspondingly modify or cancel 
related Federal Insecticide, Fungicide and Rodenticide Act 
(“FIFRA”) regulations for food use in a timely fashion 
consistent with the requirements of 21 U.S.C. § 346a(a)(1). 
 
 Specifically, the panel first considered whether the EPA 
lawfully denied the 2007 Petition.  The panel rejected the 
EPA’s argument that it could leave in effect tolerances, 
without a new safety finding, when the EPA concluded the 
petition contained insufficient evidence for the EPA to 
undertake proceedings to revoke or modify tolerances.  The 
panel held, first, once the EPA became aware, through a 
petition or otherwise, of genuine questions about the safety 
of an existing tolerance, the EPA had its own continuing 
duty under the FFDCA to determine whether a tolerance that 
was once thought to be safe still is.  Here, the EPA’s own 
studies and pronouncements still in effect showed that it 
regarded chlorpyrifos as harmful at levels below the existing 
tolerances.  Second, the 2007 Petition, under the EPA’s own 
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regulations, contained more than sufficient evidence to 
undertake a safety review, and the EPA recognized as much. 
The panel held that when the EPA publishes a petition 
seeking revocation of a tolerance and later takes final action 
denying that petition, the EPA leaves that tolerance in effect.  
The EPA can only do so if it finds the tolerance to be safe 
for the general population and for infants and children.  The 
EPA failed to make such findings, directly contrary to the 
FFDCA. 
 
 The panel held that even if the FFDCA did not require a 
safety finding here, the EPA’s denial of the 2007 Petition 
was arbitrary and capricious.  The panel rejected the EPA’s 
four objections to the data. 
 
 The panel held that its remand with specific instructions 
did not raise due process concerns.  On this record, 
immediate issuance of a final regulation was the only 
reasonable action, and the panel ordered the EPA to do so.  
The panel clarified that this was not an open-ended remand, 
or a remand for further factfinding. 
 
 Dissenting, Judge Bybee wrote that the majority opinion 
erred by misreading the FFDCA, and misallocating the risk 
of nonpersuasion; overruling the EPA’s judgment on the 
validity and weight to be given technical evidence within the 
EPA’s expertise; and, by its decision to give the EPA 60 days 
to issue a final decision, likely predetermining EPA’s option.  
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