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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

IN RE ALPHABET, INC. SECURITIES

LITIGATION,

STATE OF RHODE ISLAND, Office of
the Rhode Island Treasurer on behalf
of the Employees’ Retirement
System of Rhode Island; Lead
Plaintiff, Individually and On Behalf
of All Others Similarly Situated,

Plaintiff-Appellant,

v.

ALPHABET, INC.; LAWRENCE E.
PAGE; SUNDAR PICHAI; RUTH M.
PORAT; GOOGLE LLC; KEITH P.
ENRIGHT; JOHN KENT WALKER, JR.,

Defendants-Appellees.
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IN RE ALPHABET, INC. SECURITIES LITIGATION2

Before:  Sidney R. Thomas, Chief Judge, and Sandra S.
Ikuta and Jacqueline H. Nguyen, Circuit Judges.

Opinion by Judge Ikuta

SUMMARY*

Securities Fraud

The panel affirmed in part and reversed in part the district
court’s dismissal of a securities fraud action for failure to
state a claim, vacated the district court’s judgment, and
remanded for further proceedings.

The State of Rhode Island filed a private securities fraud
action under §§ 10(b) and 20(a) of the Securities Exchange
Act of 1934 and SEC Rule 10b-5 against Google LLC, its
holding company Alphabet, Inc., and individual defendants. 
The consolidated amended complaint alleged that defendants
omitted to disclose security problems with the Google+ social
network.  The complaint referred to the cybersecurity
problems as the “Three-Year Bug” and the “Privacy Bug.” 
The district court granted defendants’ motion to dismiss on
the grounds that Rhode Island failed to adequately allege a
materially misleading misrepresentation or omission and that
Rhode Island failed to adequately allege scienter.

The panel held that the complaint adequately alleged that
two statements made by Alphabet in its quarterly reports filed

* This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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IN RE ALPHABET, INC. SECURITIES LITIGATION 3

with the SEC on Form 10-Q omitted material facts necessary
to make the statements not misleading.  Applying an
objective materiality standard to the 10-Qs, the panel held
that Rhode Island’s complaint plausibly alleged the
materiality of the costs and consequences associated with the
Privacy Bug, and its public disclosure, and how Alphabet’s
decision to omit information about the Privacy Bug in its 10-
Qs significantly altered the total mix of information available
for decisionmaking by a reasonable investor.

The panel next addressed whether the complaint
adequately alleged scienter for the materially misleading
omissions from the 10-Q statements.  The panel held that the
complaint was required to plausibly allege, with the
particularity required by the Private Securities Litigation
Reform Act, that the maker of the statements knew about the
security vulnerabilities and intentionally or recklessly did not
disclose them.  The panel concluded that the complaint’s
specific allegations, taken as a whole, raised a strong
inference that defendant Lawrence Page, and therefore
Alphabet, knew about the Three-Year Bug, the Privacy Bug,
and a Privacy Bug Memo, and that Alphabet intentionally did
not disclose this information in its 10-Q statements.

The panel further held that Rhode Island adequately
alleged falsity, materiality, and scienter for the 10-Q
statements.  The panel therefore reversed the district court’s
holdings to the contrary.  The panel also reversed the district
court’s dismissal of the complaint’s § 20(a) control-person
claims based on the 10-Q statements.

As to ten additional statements identified in the
complaint, the panel concluded that the complaint did not
plausibly allege that these remaining statements were

Case: 20-15638, 06/16/2021, ID: 12145545, DktEntry: 42-1, Page 3 of 38

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


IN RE ALPHABET, INC. SECURITIES LITIGATION4

misleading material misrepresentations.  The panel therefore
affirmed the district court’s dismissal of claims based on
these statements.

Rhode Island argued on appeal that the district court erred
in dismissing its “scheme liability claim” under Rule 10b-5(a)
and (c) when it dismissed the complaint in its entirety without
addressing those claims.  The panel held that because
Alphabet’s motion to dismiss did not target Rhode Island’s
Rule 10b-5(a) and (c) claims, Rhode Island did not waive
those claims by failing to address them in opposition to the
motion to dismiss.  Reversing, the panel held that the district
court erred in sua sponte dismissing the Rule 10b-5(a) and (c)
claims when Alphabet had not targeted them in its motion to
dismiss.

COUNSEL

Jason A. Forge (argued), Michael Albert, J. Marco Janoski
Gray, and Ting H. Liu, Robbins Geller Rudman & Dowd
LLP, San Diego, California, for Plaintiff-Appellant.

Ignacio E. Salceda (argued), Benjamin M. Crosson, Cheryl
W. Foung, Stephen B. Strain, and Emily Peterson, Wilson
Sonsini Goodrich & Rosati, Palo Alto, California; Gideon A.
Schor, Wilson Sonsini Goodrich & Rosati, New York, New
York; for Defendants-Appellees.
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IN RE ALPHABET, INC. SECURITIES LITIGATION 5

OPINION

IKUTA, Circuit Judge:

In March 2018, amid the furor caused by news that
Cambridge Analytica improperly harvested user data from
Facebook’s social network, Google discovered that a security
glitch in its Google+ social network had left the private data
of some hundreds of thousands of users (according to
Google’s estimate) exposed to third-party developers for
three years and that Google+ was plagued by multiple other
security vulnerabilities.  Warned by its legal and policy staff
that disclosure of these issues would result in immediate
regulatory and governmental scrutiny, Google and its holding
company, Alphabet, chose to conceal this discovery, made
generic statements about how cybersecurity risks could affect
their business, and stated that there had been no material
changes to Alphabet’s risk factors since 2017.  This appeal
raises the question whether, for purposes of a private
securities fraud action, the complaint adequately alleged that
Google, Alphabet, and individual defendants made materially
misleading statements by omitting to disclose these security
problems and that the defendants did so with sufficient
scienter, meaning with an intent to deceive, manipulate, or
defraud.

I

A

At the motion to dismiss stage, we start with the facts
plausibly alleged in the complaint, documents incorporated
into the complaint by reference, and matters of which a court
may take judicial notice.  See Ashcroft v. Iqbal, 556 U.S. 662,

Case: 20-15638, 06/16/2021, ID: 12145545, DktEntry: 42-1, Page 5 of 38

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


