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OPINION 
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San Francisco, California 
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G. Zipps,* District Judge. 

 
Opinion by Judge Gould 

  

 
  *  The Honorable Jennifer G. Zipps, United States District Judge for the 
District of Arizona, sitting by designation. 
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SUMMARY** 

 
 

Antitrust  
 
The panel affirmed the district court’s dismissal of an antitrust claim brought by 

Dreamstime.com, LLC, an online supplier of stock images, against Google LLC. 
 
Dreamstime alleged that Google violated § 2 of the Sherman Act by maintaining 

a monopoly in the online search advertising market.  Dreamstime asserted that 
Google furthered this monopoly by impeding Dreamstime’s use of Google’s paid 
advertising services as well as harming Dreamstime’s performance on Google’s free 
search engine.  The district court dismissed on the ground that Dreamstime did not 
sufficiently allege anticompetitive conduct in the relevant market of online search 
advertising. 

 
A § 2 claim includes two elements: (1) the defendant has monopoly power in the 

relevant market, and (2) the defendant has willfully acquired or maintained 
monopoly power in that market.  To meet the first element, a plaintiff generally must 
(1) define the relevant market, (2) establish that the defendant possesses market 
share in that market sufficient to constitute monopoly power, and (3) show that there 
are significant barriers to entering that market.  The second element requires that the 
defendant engaged in willful acts to acquire or maintain a monopoly in the relevant 
market.  This element requires a showing that a defendant possessing monopoly 
power undertook anticompetitive conduct and did so with an intent to control process 
or exclude competition in the relevant market. 

 
The panel held that the record did not support Dreamstime’s contention that it 

defined the relevant market to include the online, organic search market (in addition 
to the online search advertising market).  Rather, by its course of conduct before the 
district court, Dreamstime waived any § 2 claim arising from the online search 
market. 

 
The panel affirmed the district court’s conclusion that Dreamstime failed to 

allege anticompetitive conduct in the online search advertising market.  The panel 

 

  **   This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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held that, as to Dreamstime’s allegations that Google mistreated Dreamstime as a 
Google customer, Dreamstime did not show that this mistreatment harmed 
competition in the online search advertising market, and so there was no antitrust 
injury. Allegations related to Dreamstime’s performance in Google’s unpaid, 
organic search results did not plausibly state a claim for anticompetitive conduct in 
the online search advertising market.  Dreamstime’s allegation that Google 
unlawfully captured data from users and advertisers also did not state 
anticompetitive behavior. 

 
Finally, the panel held that the district court properly dismissed Dreamstime’s 

§ 2 claim with prejudice and without leave to amend. 
 
The panel addressed additional issues in a separate memorandum disposition 

filed simultaneously with this opinion. 
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  2    

GOULD, Circuit Judge: 

 This appeal arises from an antitrust action brought by Dreamstime.com, 

LLC (“Dreamstime”), an online supplier of stock images, against Google LLC.  In 

short, Dreamstime alleged that Google violated Section 2 of the Sherman Act by 

maintaining a monopoly in the online search advertising market.  Dreamstime 

asserted that Google furthered this monopoly by impeding Dreamstime’s use of 

Google’s paid advertising services as well as harming Dreamstime’s performance 

on Google’s free search engine.  The district court dismissed Dreamstime’s Section 

2 claim with prejudice.  The district court reasoned that Dreamstime had not 

sufficiently alleged anticompetitive conduct in the relevant market of online search 

advertising.  Dreamstime appeals, and we affirm.  

FACTUAL BACKGROUND 

I 

 Google operates the most used search engine in the world.  Google’s search 

engine connects users to websites based on the search query that a user enters into 

the search bar on Google.  Google uses proprietary algorithms to interpret user 

search queries, cross-reference Google’s index of webpages, and display a ranked 

list of webpages to users.  Google’s algorithms take into account, among other 

things, the page’s relevance, usability, and age, as well as the user’s past behavior 

and browser settings, to identify and rank relevant webpages.  Google also operates 
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a search engine for images (“Google Images”) that shows relevant pictures at the 

top of the search results.  Google Images has become the largest image repository 

in the world.  Google does not charge users for its search services.   

Instead, Google’s search services are monetized, in part, by advertising 

revenues.  Google’s online advertising service is called “Google Ads.”1  Google 

Ads charges companies to display their ads next to the search results generated by 

Google’s search engines as well as on other websites.  When displayed next to 

Google’s search results, these advertisements are referred to as “sponsored” or 

“paid” search results.  By contrast, the search results generated by Google’s search 

engines—and displayed alongside these advertisements—are referred to as 

“organic” or “free” search results.   

II 

 Dreamstime, a supplier of online stock images, is based in Romania.  

Dreamstime offers a searchable repository of tens of millions of stock photos for 

purchase as well as millions of free images.  Dreamstime, for its business model, 

relies heavily on user traffic directed to it from search engines like Google.  About 

two-thirds of Dreamstime’s customers come to its website from search results 

generated by such search engines.   

 
1 Google Ads was formerly known as “Google AdWords” and is, at times, referred 
to as such in the parties’ briefing.  
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