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2 R-CALF V. VILSACK 
 

Filed July 27, 2021 
 

Before:  Kim McLane Wardlaw, Richard C. Tallman, and 
Andrew D. Hurwitz, Circuit Judges. 

 
Opinion by Judge Hurwitz 

 
 

SUMMARY* 

 
  
Beef Promotion and Research Act/Government Speech 

 
 The panel affirmed the district court’s summary 
judgment in favor of federal defendants and state intervenor 
defendants in an action brought by the Ranchers-Cattlemen 
Action Legal Fund challenging certain mandatory 
assessments on cattle sales imposed by federal law that are 
used to fund advertisements for beef products. 
 
 The Beef Promotion and Research Act of 1985 imposes 
a $1 assessment, or “checkoff,” on each head of cattle sold 
in the United States to fund beef consumption promotional 
activities. Defendant, the Secretary of Agriculture, oversees 
the beef checkoff program.  Intervenor defendants, the 
Montana Beef Council and other qualified state beef 
councils (QSBCs), receive a portion of the checkoff 
assessments to fund promotional activities and may direct a 
portion of these funds to third parties for the production of 
advertisements and other promotional materials.  The 
Ranchers-Cattlemen Action Legal Fund’s (R-CALF) 

 
* This summary constitutes no part of the opinion of the court.  It 

has been prepared by court staff for the convenience of the reader. 
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 R-CALF V. VILSACK 3 
 
members include cattle producers who object to their 
QSBCs’ advertising campaigns. 
 
 In 2016, during the pendency of prior litigation, the 
Secretary entered into memoranda of understanding 
(MOUs) with QSBCs which granted the Secretary pre-
approval authority over, among other things, any and all 
promotion and which allowed the Secretary to decertify a 
noncompliant QSBCs, thereby terminating its access to 
checkoff funds.  Under the MOUs, the Secretary must pre-
approve all contracts to third parties and any resulting plans 
or project.  But QSBCs can also make noncontractual 
transfers of checkoff funds to third parties for promotional 
materials which do not need to be pre-approved.  Plaintiffs 
and intervenors contend that the distribution of funds under 
these arrangements is an unconstitutional compelled subsidy 
of private speech.  
 
 The panel first held that plaintiff, R-CALF had 
associational standing to sue the twelve QSBCs to which its 
members pay checkoffs.  The panel further held that R-
CALF also had direct standing to sue in states where its 
members did not pay checkoffs because the beef checkoff 
program affected its mission of protecting domestic, 
independent cattle producers. 
 
 The panel held that the speech generated by the third 
parties for promotional materials was government speech 
and therefore exempt from First Amendment scrutiny.  
Noting that this case was similar to Paramount Land Co. LP 
v. Cal. Pistachio Comm’n, 491 F.3d 1003 (9th Cir. 2007), 
and Delano Farms Co. v. Cal. Table Grape Comm’n, 586 
F.3d 1219 (9th Cir. 2009), the panel stated that under the 
MOUs, the QSBCs must submit for pre-approval by the 
Secretary any and all promotion, advertising, research, and 
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consumer information plans and projects and any and all 
potential contracts or agreements to be entered into by the 
QSBCs for the implementation and conduct of plans or 
projects funded by checkoff funds.  The QSBCs must also 
submit an annual budget outlining and explaining 
anticipated expenses and disbursements and a general 
description of the proposed promotion, research, consumer 
information, and industry information programs 
contemplated.  Promotional campaigns by the QSBCs and 
contracted third parties subject to the Secretary’s pre-
approval were therefore plainly government speech. 
 
 The panel additionally held that third-party speech not 
subject to pre-approval was also effectively controlled by the 
government.  The panel noted that, as in Paramount Land, 
the message sent out in the promotions was firmly 
established by the federal government.  Moreover, in 
addition to its oversight over promotional materials, the 
government also had the authority to control speech by the 
unquestioned control of the flow of assessment funds to the 
QSBCs—and the threat of decertification under the MOUs 
and federal regulations if the Secretary disapproved of the 
use of those funds.   
 
 The panel affirmed the district court’s denial of a 
permanent injunction requiring the continuation of the 
MOUs.  The panel held that under these circumstances, the 
MOUs were an entrenched change in the prior status quo, 
and the district court did not err, in the absence of any 
evidence that the Secretary intends to withdraw from the 
MOUs, in declining to enter a permanent injunction 
requiring him not to.  
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