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2 R.J. REYNOLDS TOBACCO CO. V. CNTY. OF LOS ANGELES 
 
Before:  Ryan D. Nelson and Lawrence VanDyke, Circuit 

Judges, and Karen E. Schreier,* District Judge. 
 

Opinion by Judge VanDyke; 
Dissent by Judge Nelson 

 
 

SUMMARY** 

 
 

Preemption / Tobacco Control Act 
 
 The panel affirmed the district court’s dismissal of an 
action brought by tobacco companies, alleging that the 
Family Smoking Prevention and Tobacco Control Act 
(“TCA”) preempts the County of Los Angeles’s ban on the 
sale of all flavored tobacco products. 
 
 The panel held that the TCA authorizes the Food and 
Drug Administration to regulate tobacco products and 
expressly preempts some contrary state or local regulations, 
while also expressly preserving and saving from preemption 
other state and local regulatory authority over tobacco.  The 
panel held that the TCA’s text, framework, and historical 
context reveal that it carefully balances federal and local 
power by carving out the federal government’s sole authority 
to establish the standards for tobacco products, while 
preserving state, local, and tribal authority to regulate or ban 
altogether sales of some or all tobacco products.   

 
* The Honorable Karen E. Schreier, United States District Judge for 

the District of South Dakota, sitting by designation. 

** This summary constitutes no part of the opinion of the court.  It 
has been prepared by court staff for the convenience of the reader. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 R.J. REYNOLDS TOBACCO CO. V. CNTY. OF LOS ANGELES 3 
 
 The panel wrote that the TCA’s “unique tripartite 
preemption structure” governed its analysis.  The TCA 
includes a “preservation clause,” which preserves state, 
local, and tribal power to enact any regulation concerning 
tobacco products that is “in addition to or more stringent” 
than those promulgated by the TCA.  The TCA’s preemption 
clause reads as follows:  “No . . . political subdivision of a 
State may establish or continue in effect with respect to a 
tobacco product any requirement which is different from, or 
in addition to, any requirement under the provisions of [the 
TCA] relating to tobacco product standards, premarket 
review, adulteration, misbranding, labeling, registration, 
good manufacturing standards, or modified risk tobacco 
products.”   An immediately following savings clause 
instructs that the preemption clause “does not apply to 
requirements relating to the sale, distribution, possession, 
information reporting to the State, exposure to, access to, the 
advertising and promotion of, or use of, tobacco products by 
individuals of any age, or relating to fire safety standards for 
tobacco products." 
 
 The panel held that, properly understood, the TCA’s 
preemption clause does not preclude non-federal sales 
regulations such as the County’s sales ban.  But even if it 
did, the County’s sales ban would nonetheless be exempted 
from preemption because it falls within that clause’s text as 
an allowed local requirement relating to the sale of tobacco 
products.  Either way, the TCA does not expressly preempt 
the County’s sales ban.  The panel also held that, because the 
TCA explicitly preserves local authority to enact more 
stringent regulations than the TCA, the County’s sales ban 
does not pose an impermissible obstacle to the TCA’s 
purposes or objectives regarding flavored tobacco.  
Accordingly, the County’s sales ban is neither expressly nor 
impliedly preempted. 
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 Dissenting, Judge R. Nelson wrote that because Los 
Angeles’s ban falls within the TCA’s preemption clause and 
is neither preserved nor saved, he would hold that it is 
expressly preempted.  Judge R. Nelson wrote that the ban 
fell within the preemption clause because it was a 
requirement different from or in addition to any TCA 
requirement relating to tobacco product standards, which can 
relate both to manufacturing and to sales.  Judge R. Nelson 
wrote that, by its terms, the preservation clause does not 
apply to the preemption clause, but rather clarifies that no 
other provision of the statute has any preemptive effect and 
that the authorities of federal agencies and Indian tribes are 
not preempted by the TCA.  Finally, Judge R. Nelson would 
hold that the savings clause only saves for states the 
authority to enact age requirements. 
 
 

COUNSEL 
 
Noel J. Francisco (argued), Christian G. Vergonis, Ryan J. 
Watson, and Andrew J. M. Bentz, Jones Day, Washington, 
D.C.; Jason C. Wright, Jones Day, Los Angeles, California; 
for Plaintiffs-Appellants. 
 
Kent R. Raygor (argued) and Valerie E. Adler, Sheppard 
Mullin Richter & Hampton LLP, Los Angeles, California, 
for Defendants-Appellees. 
 
Cory L. Andrews and John M. Masslon II, Washington 
Legal Foundation, Washington, D.C., for Amicus Curiae 
Washington Legal Foundation. 
 
Rob Bonta, Attorney General; Renu R. George, Senior 
Assistant Attorney General, Nicholas M. Wellington and 
James V. Hart, Supervising Deputy Attorneys General; Peter 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 R.J. REYNOLDS TOBACCO CO. V. CNTY. OF LOS ANGELES 5 
 
F. Nascenzi, Deputy Attorney General; Office of the 
Attorney General, Sacramento, California; for Amicus 
Curiae State of California. 
 
Jordan Raphael, Byron Raphael LLP, Los Angeles, 
California; Dennis A. Henigan, Campaign for Tobacco-Free 
Kids, Washington, D.C.; for Amici Curiae Public Health and 
Medical Organizations. 
 
Rachel Bloomekatz, Columbus, Ohio, for Amici Curiae 
Public Health Law Center, Action on Smoking and Health, 
California State Association of Counties, ChangeLab 
Solutions, International City/County Management 
Association, International Municipal Lawyers Association, 
Legal Resource Center for Public Health Policy, National 
Association of Counties, National League of Cities, Public 
Health Advocacy Institute, and U.S. Conference of Mayors. 
 
 
  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


