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SUMMARY* 

 
 

Nevada Law / Declaratory Judgment Act  
 
The panel affirmed the district court’s dismissal for failure to state a claim of the 

City of Reno’s complaint alleging that Netflix, Inc. and Hulu, LLC failed to pay 
franchise fees for the video streaming services they provide. 

 
Reno’s complaint sought damages and declaratory relief under Nevada’s Video 

Service Law (“VSL”) and the federal Declaratory Judgment Act, respectively.  The 
panel affirmed the dismissal because the VSL does not provide a private right of 
action and the Declaratory Judgment Act provides an affirmative remedy only when 
a cause of action otherwise existed. 

 
Specifically, the panel first addressed the VSL. The VSL does not expressly 

create a private right of action for cities to sue for unpaid franchise fees.  The test 
under Nevada law for whether a statute creates an implied right of action is set forth 
in Baldonado v. Wynn Las Vegas, LLC, 194 P.3d 96 (Nev. 2008).  The panel held 
that all three Baldonado factors weigh against recognition of an implied right of 
action here.  The VSL’s express provisions for enforcement by the Nevada Attorney 
General and the Consumer’s Advocate in the Office of Attorney General strongly 
suggest that the legislative scheme does not include other rights of action.  The VSL 
does not clearly confer a special benefit on local governments.  Finally, nothing in 
the legislative history suggested an intent to permit a private right of action.  The 
panel concluded that under Baldonado, the VSL does not confer a right of action on 
Reno. 

 
Concerning the federal Declaratory Judgment Act, the panel held that it does not 

provide a cause of action when a party, such as Reno, lacks a cause of action under 
a separate statute and seeks to use the Act to obtain affirmative relief.  Here, Reno’s 
suit was offensive, not defensive, and Reno lacked an independent cause of action, 
so the Declaratory Judgment Act provided no basis for relief.  

 

 

 * This summary constitutes no part of the opinion of the court.  It has been 
prepared by court staff for the convenience of the reader. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


COUNSEL 
 

Jason H. Kim (argued), Schneider Wallace Cottrell Konecky LLP, Emeryville, 
California; Leonard Stone, Shook & Stone CHTD, Reno, Nevada; for Plaintiff-
Appellant. 

Robert C. Collins (argued) and Mary R. Alexander, Latham & Watkins LLP, 
Chicago, Illinois; Gregory G. Garre, Jean A. Pawlow, and Peter E. Davis, Latham & 
Watkins LLP, Washington, D.C.; Michael A. Hale, Latham & Watkins LLP, Los 
Angeles, California; Rew R. Goodenow, Parsons Behle & Latimer, Reno Nevada; 
for Defendant-Appellee Netflix, INC. 

Victor Jih (argued) and Russell L. Kostelak, Wilson Sonsini Goodrich & Rosati, Los 
Angeles, California; Eric T. Kohan, Wilson Sonsini Goodrich & Rosati, Palo Alto, 
California; John K. Gallagher and Patrick H. Gallagher, Guild Gallagher & Fuller 
Ltd., Reno, Nevada; Praatika Prasad, Wilson Sonsini Goodrich & Rosati, New York, 
New York; for Defendant-Appellee HULU, LLC. 

Steven M. Berezney and Garrett R. Broshuis, Korein Tillery LLC, St. Louis, 
Missouri; for Amici Curiae, City of Creve Coeur, Gwinnett County, City of 
Brookhaven, and Unified Government of Athens-Clarke County. 

John P. Jett, Ava J. Conger, and K. Bradford Sears, Kilpatrick Townsend & Stockton 
LLP, Atlanta, Georgia; Adam H. Charnes, Kilpatrick Townsend & Stockton LLP, 
Dallas, Texas; for Amicus Curiae DIRECTV, LLC. 

Jared R. Butcher, Crosscastle PLLC, Washington, D.C.; Pantelis Michalopoulos and 
Matthew R. Friedman, Steptoe & Johnson LLP, Washington, D.C.; for Amici Curiae 
Dish Network LLC and Sling TV LLC. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


  2    

PER CURIAM: 

Plaintiff City of Reno appeals the dismissal for failure to state a claim of its 

complaint alleging that Defendants Netflix, Inc. and Hulu, LLC failed to pay 

franchise fees for the video streaming services they provide.  Reno’s complaint 

seeks damages and declaratory relief under Nevada’s Video Service Law (“VSL”), 

Nev. Rev. Stat. § 711.020 et seq., and the federal Declaratory Judgment Act, 28 

U.S.C. § 2201, respectively.  Because the VSL does not provide a private right of 

action and the Declaratory Judgment Act provides an affirmative remedy only 

when a cause of action otherwise exists, we affirm.   

I.  

A.  

Historically, cable operators have paid franchise fees to state and local 

governments in exchange for the use of public rights-of-way.  Comcast of 

Sacramento I, LLC v. Sacramento Metro. Cable Television Comm’n, 923 F.3d 

1163, 1165 (9th Cir. 2019).  Before 2007, each local government in Nevada “ha[d] 

the authority to grant local franchises for the operation of a community antenna or 

cable television system within its jurisdiction.”  J. Assemb. Nev., 74th Sess., at 

1711 (Nev., Apr. 20, 2007).  In 2007, however, the Nevada legislature passed the 

VSL, “repeal[ing] the existing statutory scheme of regulating video service through 
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local franchises and replac[ing] it with a statutory scheme . . . intended to promote 

more competition in the market for such service.”  Id.   

The VSL requires each “video service provider” to “obtain[] a certificate of 

authority” from the Secretary of State.  Nev. Rev. Stat. § 711.470.  A certificate of 

authority “is a state-issued franchise granting the holder of the certificate with the 

authority to . . . [p]rovide video service in each service area designated in the 

application and affidavit filed with the Secretary of State.”  Nev. Rev. Stat. 

§ 711.510(2).  Although the VSL preempts most local regulation of the provision 

of video service, Nev. Rev. Stat. § 711.400, it allows local governments to 

“manage the use of any public right-of-way or highway by video service 

providers,” including “[i]nspect[ing] the construction, installation, maintenance or 

repair work performed on such facilities,” Nev. Rev. Stat. § 711.640(2), (3)(b), and 

it permits them to impose franchise fees that do not exceed five percent of a video 

service provider’s gross annual revenue from subscribers within the local 

government’s jurisdiction, Nev. Rev. Stat. § 711.670(3). 

Under the VSL, “[a]ny action to recover a disputed underpayment of a 

franchise fee from a video service provider must be commenced and prosecuted by 

the Attorney General on behalf of the affected local governments.”  Nev. Rev. Stat. 

§ 711.680(4).  In addition, “[a] video service provider or a local government may 

file with the Bureau of Consumer Protection [in the Office of the Attorney 
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