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After he was sued for medical malpractice in state court, 
Dr. Shahram Razmzan removed the case to federal court and moved 
to substitute the United States as the defendant in his place. Razmzan 
argued that the alleged malpractice occurred within the scope of his 
employment at a federally deemed community health center, 
entitling him to immunity and the substitution of the United States as 
the defendant under the Federally Supported Health Centers 
Assistance Act (“FSHCAA”), 42 U.S.C. § 233(g)-(n). 

The U.S. District Court for the Southern District of New York 
(Karas, J.) disagreed in part. It concluded that some of the alleged 
malpractice occurred outside the scope of Razmzan’s employment 
because he had billed for some of his services privately, in 
contravention of the Federal Tort Claims Act Health Center Policy 
Manual (the “FTCA Manual”), and that he was therefore not covered 
by the FSHCAA implementing regulation, 42 C.F.R. § 6.6. The district 
court denied substitution of the United States as to that conduct and 
remanded the case in part to state court. Razmzan appealed. 

The government argues that we lack jurisdiction to entertain 
this appeal because Razmzan appealed from an unreviewable 
remand order. Pursuant to 28 U.S.C. § 1447(d), remand orders are 
unreviewable except in cases that were originally removed under 28 
U.S.C. § 1442 or § 1443. Because Razmzan removed this case under 
§ 1442, we are not barred from reviewing the district court’s remand 
order. As to the merits of the appeal, we conclude that Razmzan was 
acting within the scope of his employment under the relevant law—
New York law—for the acts for which he billed privately. The FTCA 
Manual is not entitled to deference to the extent that it provides 
otherwise. Accordingly, we REVERSE the district court’s order in 
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part and REMAND for further proceedings consistent with this 
opinion. 

 
 

MATTHEW S. FREEDUS, Feldesman Tucker Leifer Fidell 
LLP, Washington, DC (Jonay F. Holkins and David A. 
Bender, on the brief), for Defendant-Appellant. 
 
BENJAMIN H. TORRANCE, Assistant United States 
Attorney (Jennifer C. Simon, Assistant United States 
Attorney, on the brief), for Audrey Strauss, United States 
Attorney for the Southern District of New York, New 
York, NY, for Appellee. 

 
 
MENASHI, Circuit Judge: 

In 2016, Aisha Agyin sued Dr. Shahram Razmzan in state court 
for medical malpractice related to his delivery of her stillborn child. 
At the time of the alleged malpractice, Razmzan was an employee of 
Hudson River Health Care, Inc. (“HRHCare”), a “deemed” 
community health center pursuant to the Federally Supported Health 
Centers Assistance Act (“FSHCAA”), 42 U.S.C. § 233(g)-(n). Under 
the FSHCAA, federally deemed community health centers and their 
employees are immune from malpractice suits for acts or omissions 
that occur within the scope of their employment. Based on this 
immunity, Razmzan removed the action to the U.S. District Court for 
the Southern District of New York and filed a motion to substitute the 
United States as the defendant. 

After the case was removed, the government argued that 
Razmzan was not entitled to immunity and substitution because he 
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acted outside the scope of his employment when he billed for his 
services privately, in contravention of the Federal Tort Claims Act 
Health Center Policy Manual (the “FTCA Manual”), removing him 
from coverage under 42 C.F.R. § 6.6. The district court (Karas, J.) 
agreed with the government in part, denied substitution of the United 
States with respect to the conduct for which Razmzan billed privately, 
and remanded part of the case to state court. Razmzan appealed. 

Under 28 U.S.C. § 1447(d), we lack jurisdiction to review a 
remand order unless the case was removed under 28 U.S.C. § 1442 or 
§ 1443. The government argues that we lack jurisdiction because 
Razmzan did not remove this case under either section. We disagree. 
Razmzan invoked 28 U.S.C. § 1442(a)(1) in his notice of removal and 
adequately pleaded the required elements, giving us appellate 
jurisdiction over the question of whether removal was proper. 
Because, on reviewing that question, we conclude that removal was 
proper, we have jurisdiction to review the underlying merits of the 
district court’s remand order. 

As to the merits, we conclude that Razmzan acted within the 
scope of his employment when performing the services for which he 
billed privately. Under 42 U.S.C. § 233, Razmzan’s scope of 
employment is determined by the “law of the place”—here, the law 
of the State of New York. Under New York law, Razmzan acted 
within the scope of his employment for these services because he 
acted in furtherance of his employment contract with HRHCare and 
to benefit HRHCare. To the extent the FTCA Manual provides 
otherwise, it is not entitled to deference. Because we conclude that 
Razmzan acted within the scope of his employment for the services 
for which he billed privately, we reverse the district court’s order in 
part and remand for further proceedings consistent with this opinion. 
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BACKGROUND 

Razmzan is an experienced obstetrician and gynecologist who 
served as a part-time employee for HRHCare. During the relevant 
period, HRHCare was a federally deemed community health center, 
receiving federal grant funds under Section 330 of the Public Health 
Service Act, 42 U.S.C. § 254b. In 2010, HRHCare hired Razmzan to 
serve as the medical director of its Park Care site in Yonkers, New 
York. Razmzan’s employment contract stated that his 
“responsibilities … include[d] the care of HRHCare’s hospitalized 
and outpatient Ob-Gyn patients in [HRHCare’s] Yonkers, NY offices” 
and that he would “manage HRHCare’s patients when they require 
hospitalization.” Supp. App’x 30. As compensation for his services, 
Razmzan was to receive an annual salary of $165,000 but, in addition, 
was “responsible for”—and entitled to—“all hospital billing and 
collections” for services he provided at hospitals. Id. at 31. 

In his notice of removal, Razmzan alleged that his employment 
agreement with HRHCare was designed to “compensate him directly 
through a salary with respect to his outpatient services to HRHCare 
patients and indirectly by allowing him to bill and collect payment 
for the inpatient services he rendered to HRHCare patients … at the 
hospital.” Id. at 9. According to Razmzan, “[t]his arrangement was 
designed to benefit HRHCare” because HRHCare “could not afford 
to pay Dr. Razmzan, given his level and years of experience, on a 
salaried basis for his outpatient and inpatient services,” so “[b]y 
designing an agreement that effectively assigned the revenue 
HRHCare would have otherwise received to Dr. Razmzan for 
inpatient services to its patients, HRHCare benefited by securing a 
highly experienced OBGYN to serve its patients without having to 
commit itself to a fixed salary that would adequately compensate 

Case 19-227, Document 147, 01/26/2021, 3020722, Page5 of 34

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


