
No. 20-2402 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 
––––––––––––––––––––––––––––––––––––––––––––– 

UFCW LOCAL 1500 WELFARE FUND, ET AL., 
Plaintiffs-Appellants, 

 
v. 
 

ABBVIE, INC., ET AL., 
Defendants-Appellees. 

––––––––––––––––––––––––––––––––––––––––––––– 
On Appeal from the United States District Court  

for the Northern District of Illinois 
No. 1:19-cv-01873 

Hon. Manish S. Shah 
––––––––––––––––––––––––––––––––––––––––––––– 

BRIEF OF AMICUS CURIAE THE FEDERAL TRADE COMMISSION  
IN SUPPORT OF NO PARTY 

––––––––––––––––––––––––––––––––––––––––––––– 
IAN R. CONNER 
Director 
 
GAIL LEVINE  
Deputy Director 
 
MARKUS H. MEIER 
Assistant Director 
 
BRADLEY S. ALBERT 
KARA L. MONAHAN  
Deputy Assistant Directors 
 
TIMOTHY KAMAL-GRAYSON 
Attorney 
Bureau of Competition 

ALDEN F. ABBOTT 
General Counsel 
 
JOEL MARCUS 
Deputy General Counsel 
 
BRADLEY DAX GROSSMAN 
Attorney 
Office of the General Counsel  
 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 
(202) 326-2994 
 

 
 

Case: 20-2402      Document: 61            Filed: 10/13/2020      Pages: 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS 

 
Introduction and Summary ........................................................................................... 1 

Interest of Amicus Curiae ............................................................................................. 3 

Statement ....................................................................................................................... 5 

A. Principles For Analyzing Reverse-Payment Settlements ............................ 5 

B. The Marketplace and Regulatory Framework for Biologics ........................ 9 

C. Proceedings Below ....................................................................................... 11 

Argument ..................................................................................................................... 12 

I. Under Actavis, The Legality Of A Patent Settlement Turns On The 
Presence Of A Large Reverse Payment And The Reasons For It, Not 
“Early” Entry ....................................................................................................... 13 

II. Policies Favoring Litigation Settlement Cannot Make Lawful A Large 
And Unjustified Reverse Payment ...................................................................... 18 

Conclusion .................................................................................................................... 20 

 
 
  

Case: 20-2402      Document: 61            Filed: 10/13/2020      Pages: 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

- ii - 

TABLE OF AUTHORITIES 

Cases 
 
Caraco Pharm. Labs., Ltd. v. Novo Nordisk A/S, 566 U.S. 399 (2012)....................... 4 
 
FTC v. AbbVie Inc., 

No. 18-2621, 2020 WL 5807873 (3d Cir. Sep. 30, 2020) ........................... 8, 9, 17, 18 
 
FTC v. Actavis, Inc., 

570 U.S. 136 (2013) ................................. 1, 3, 5, 6, 7, 8, 12, 13, 14, 15, 16, 17, 18, 19 
 
FTC v. Indiana Fed’n of Dentists, 476 U.S. 447 (1986) .............................................. 14 
 
FTC v. Watson Pharm., Inc., 677 F.3d 1298 (11th Cir. 2012) ...................................... 6 
 
In re Aggrenox Antirust Litig., 94 F. Supp. 3d 224 (D. Conn. 2015) ............................ 7 
 
In re Androgel Antitrust Litig. (No. II), 

No. 1:09-cv-955-TWT, 2018 WL 2984873 (N.D. Ga. June 14, 2018) ........................ 4 
 
In re Cipro Cases I & II, 348 P.3d 845 (Cal. 2015) ................................................. 5, 18 
 
In re Impax Labs., Inc., No. 9373, 2019 WL 1552939 (F.T.C. Mar. 28, 2019) ....... 4, 19 
 
In re Lipitor Antitrust Litigation, 868 F.3d 231 (3d Cir. 2017)........................ 8, 12, 16 
 
King Drug Co. of Florence v. Cephalon, Inc., 

88 F. Supp. 3d 402 (E.D. Pa. 2015) ........................................................................ 4, 7 
 
King Drug Co. of Florence, Inc. v. Smithkline Beecham Corp., 

791 F.3d 388 (3d Cir. 2015) ............................................................................ 4, 6, 7, 8 
 

Statutes 
 
42 U.S.C. § 262 ............................................................................................................. 10 
 
Biologics Price Competition and Innovation Act (BPCIA), 

Pub. L. No. 111-148, §§ 7001-7003, 124 Stat. 119, 804-21 (2010) .......................... 10 
 
Hatch-Waxman Act, Pub. L. No. 98-417, 98 Stat. 1585 (1984) .................................. 10 
 
 
 

Case: 20-2402      Document: 61            Filed: 10/13/2020      Pages: 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

- iii - 

Other Authorities 
 
Fed. Trade Comm’n, Authorized Generic Drugs: Short-Term Effects and Long-Term 

Impact (2011), http://www.ftc.gov/os/2011/08/2011genericdrugreport.pdf .............. 4 
 
Fed. Trade Comm’n, Pay-for-Delay: How Drug Company Pay-Offs Cost Consumers 

Billions (2010), https://www.ftc.gov/sites/default/files/documents/reports/pay-
delay-how-drug-company-pay-offs-cost-consumers-billions-federal-trade-
commission-staff-study/100112payfordelayrpt.pdf ................................................... 4 

 
Food & Drug Admin., Implementation of the Biologics Price Competition and 

Innovation Act of 2009 (Feb. 12, 2016), https://www.fda.gov/drugs/guidance-
compliance-regulatory-information/implementation-biologics-price-competition-
and-innovation-act-2009 .......................................................................................... 10 

 
Joint Statement of the Food & Drug Administration and the Federal Trade 

Commission Regarding a Collaboration to Advance Competition in the Biologic 
Marketplace (Feb. 3, 2020), 
https://www.ftc.gov/system/files/documents/public_statements/1565273/v190003fd
aftcbiologicsstatement.pdf ..................................................................................... 4, 9 

 
Statement of the Federal Trade Comm’n to the Dep’t of Health and Human Servs. 

Regarding the HHS Blueprint to Lower Drug Prices and Reduce Out-of-Pocket 
Costs at 8 (July 16, 2018), 
https://www.ftc.gov/system/files/documents/advocacy_documents/statement-
federal-trade-commission-department-health-human-services-regarding-hhs-
blueprint-
lower/v180008_commission_comment_to_hhs_re_blueprint_for_lower_drug_prices
_and_costs.pdf ............................................................................................................ 9 

 

Rules 
 
Fed. R. Civ. P. 29(a) ....................................................................................................... 5 

 

Case: 20-2402      Document: 61            Filed: 10/13/2020      Pages: 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

- 1 - 

INTRODUCTION AND SUMMARY 

 Generic drug competition saves consumers hundreds of billions of dollars 

each year.  To encourage such competition, Congress has established mechanisms to 

enable generic manufacturers to challenge patents associated with a brand-name 

drug.  But antitrust problems can arise when parties settle these patent disputes 

with the patentee paying its would-be competitor to drop its challenge and stay off 

the market.  These agreements are known as “reverse-payment” settlements 

because “a party with no claim for damages … walks away with money simply so it 

will stay away from the patentee’s market.”  FTC v. Actavis, Inc., 570 U.S. 136, 152 

(2013).  The antitrust concern with these settlements is that the brand 

manufacturer and its potential competitors may have agreed to preserve and share 

the brand’s monopoly profits rather than compete.  The drugmakers come out 

ahead, but consumers suffer because they are forced to continue paying higher, non-

competitive prices.   

In Actavis, the Supreme Court held that reverse-payment settlements create 

a “risk of significant anticompetitive effects” and must be analyzed under the 

antitrust rule of reason.  Id. at 158-59.  The potential anticompetitive harm from 

this type of agreement is that the payment “prevent[s] the risk of competition” and 

may allow the parties to “maintain supracompetitive prices to be shared among the 

patentee and the challenger rather than face what might have been a competitive 

market.”  Id. at 157.   
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