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Before TYMKOVICH , Chief Judge, EBEL , and HARTZ, Circuit Judges.

TYMKOVICH, Chief Judge.

The United States Forest Service approved two forest thinning projects in

the Santa Fe National Forest pursuant to statutory authority granted by a 2014

amendment to the Healthy Forests Restoration Act (HFRA).  By thinning the

forest and then conducting prescribed burns in the project areas, the Forest

Service aimed to reduce the risk of high-intensity wildfires and tree mortality

related to insects and disease.  Certain environmental organizations and

individuals (collectively Wild Watershed) challenged the projects’ approval under

the Administrative Procedure Act (APA).  They assert the Forest Service1 failed

to comply with the National Environmental Policy Act (NEPA) and HFRA.  The

district court rejected these claims.  

We similarly find the Forest Service complied with its obligations under

NEPA and HFRA when it approved the projects.  The Forest Service adequately

considered the projects’ cumulative impacts as well as their potential effects on

sensitive species in the area and the development of old growth forest.  We

therefore AFFIRM. 

1  Appellees are employees of the Santa Fe National Forest and United
States Forest Service whom Wild Watershed sued in their official capacities only. 
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I.  Background

A.  Statutory and Regulatory Frameworks

1.  National Environmental Policy Act 

NEPA requires federal agencies to analyze environmental consequences

before initiating actions that potentially affect the environment.  The Act has two

broad aims.  First, it “places upon an agency the obligation to consider every

significant aspect of the environmental impact of a proposed action.”  Forest

Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 711 (10th Cir. 2010). 

Second, it ensures “that the agency will inform the public that it has indeed

considered environmental concerns in its decisionmaking process.”  Id.  NEPA

does not mandate any particular substantive result.  Instead, it “prescribes the

necessary process” that must accompany agency action.  Robertson v. Methow

Valley Citizens Council, 490 U.S. 332, 350 (1989).

One of the hallmarks of NEPA is that agencies must prepare an

environmental impact statement (EIS) when a proposed project will “significantly

affect[] the quality of the human environment.”  42 U.S.C. § 4332(2)(C).  An EIS

“involves the most rigorous analysis” that an agency may be required to perform. 

See Utah Envtl. Cong. v. Bosworth, 443 F.3d 732, 736 (10th Cir. 2006).  NEPA’s

implementing regulations establish a tiered framework for agencies to consider in
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deciding whether an EIS is necessary.2  The regulations contemplate three

categories into which a proposed project might fall.  First, the action may be of

the type that is generally so significant that it “[n]ormally requires an

environmental impact statement.”  40 C.F.R. § 1501.4(a)(1).  Next, the action may

be of uncertain significance, in which case the agency will prepare an

environmental assessment (EA)—a more concise document designed to determine

whether a full EIS is necessary.  40 C.F.R. § 1501.4(b)–(c).  Finally, the action

may be categorically excluded, meaning it normally does not require either an EA

or an EIS.  40 C.F.R. § 1501.4(a)(2). 

Categorical exclusions come in one of two varieties: those established by

regulations and those established by statutes.  Implementing regulations define

regulatory categorical exclusions as “a category of actions which do not

individually or cumulatively have a significant effect on the human environment

and which have been found to have no such effect in procedures adopted by a

Federal agency . . . and for which, therefore, neither an environmental assessment

nor an environmental impact statement is required.”  40 C.F.R. § 1508.4.

2  The Council on Environmental Quality is responsible for implementing
NEPA’s requirements by promulgating binding regulations.  See 42 U.S.C.
§§ 4342, 4344(3); 40 C.F.R. §§ 1501–08.  Agencies such as the Forest Service
comply with the Council’s regulations by adopting supplemental procedures.  See,
e.g., 36 C.F.R. § 220.1 et seq.
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Although regulatory categorical exclusions generally do not require an EA

or an EIS, implementing regulations provide that where “extraordinary

circumstances” exist such that “a normally excluded action may have a significant

environmental effect,” the agency must engage in one of the more thorough forms

of review before proceeding.  See 40 C.F.R. § 1508.4; 36 C.F.R. § 220.6(b). 

Thus, when relying on a regulatory categorical exclusion, the Forest Service

performs minimal procedures to assess whether such extraordinary circumstances

exist.  36 C.F.R. § 220.6(b).  We refer to these procedures as extraordinary

circumstances review.3 

In addition to regulatory categorical exclusions, Congress has intervened to

establish certain statutory categorical exclusions.  See, e.g., 16 U.S.C. § 6591b. 

Many of these, including the provision at issue in this appeal, are codified in

HFRA.  

3  In conducting extraordinary circumstances review, the Forest Service
considers the existence of certain “[r]esource conditions,” in the project area,
including “[i]nventoried roadless area[s],” “potential wilderness area[s],” and
“Forest Service sensitive species.”  36 C.F.R. § 220.6(b)(1).  The mere presence
of resource conditions does not preclude the agency relying on a categorical
exclusion.  Instead, it is the “degree of the potential effect of a proposed action on
the[] resource conditions that determines whether extraordinary circumstances
exist,” warranting an EA or EIS.  Id. 
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