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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

IN RE: GERBER PRODUCTS COMPANY
HEAVY METALS BABY Master File No. 1:21-cv-269 (MSN/JFA)
FOOD LITIGATION Class Action

This Document Relates to ALL Cases

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Defendant Gerber Products Company’s Motion to
Dismiss Plaintiffs’ Representative Class Action Complaint (Dkt. No. 132).! Upon consideration
of the Motion, the memoranda in support thereof and in opposition thereto, the arguments of
counsel at the hearing held on September 23, 2022, and for the reasons set forth below, the Motion
is GRANTED.

L. CLAIMS AND PROCEDURAL HISTORY

On February 4, 2021, the U.S. House of Representatives Subcommittee on Economic and
Consumer Policy, Committee on Oversight and Reform, released a report titled “Baby Foods Are
Tainted with Dangerous Levels of Arsenic, Lead, Cadmium, and Mercury,” finding measurable
levels of these heavy metals (hereinafter “Heavy Metals”) in baby food products sold by Defendant

Gerber Products Company (“Gerber”). RC 9 5. According to Plaintiffs, the report “criticized

! These Plaintiffs were selected by Plaintiffs’ lead counsel to be Representative Plaintiffs in the Representative Class
Action Complaint (Dkt. No. 112) (hereinafter “Representative Complaint” or “RC”). See (Dkt. No. 106). The RC does
not displace any of the underlying complaints that have been consolidated before this Court. However, the rulings
with respect to the RC will apply to all claims asserted in each Plaintiff’s complaint unless a Plaintiff shows that a
claim is materially different, legally or factually, from those considered in the RC. See (Dkt. No. 181), Tr. 18:07-25
(May 18, 2022).

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:21-cv-00269-MSN-JFA Document 210 Filed 10/17/22 Page 2 of 28 PagelD# 3662

Gerber for . . . not testing all ingredients and finished products for Heavy Metals, and for rarely
testing for mercury in its baby foods.” /d.

The Subcommittee released a supplemental report on September 29, 2021, largely based
on testing done by the State of Alaska’s Department of Environmental Health Laboratory. /d.
94 117-18. Relying on the Subcommittee’s February 2021 and September 2021 Reports (together
the “Congressional Reports™), Plaintiffs filed the Representative Complaint on June 3, 2022 (Dkt.
No. 112), alleging that the following products sold by Defendant Gerber (referred to herein as
“Baby Food Product(s)”) contained harmful Heavy Metals at levels above what is considered safe
for babies: Gerber Puffs (all flavors); Gerber Lil’ Crunchies (all flavors); Gerber Yogurt Melts (all
flavors); Gerber 1st Foods (all flavors); Gerber 2nd Foods (all flavors); Gerber Cereals (all types);
Gerber Juices (all flavors); Gerber Arrowroot Biscuits; Gerber Teether Wheels (all flavors);
Gerber Yogurt Blends (all flavors); Gerber Fruit & Veggie Melts (all types and flavors); Gerber
Graduates Mealtime for Toddler (all flavors); and Gerber Diced Carrots Veggie Pick-Ups. See RC
91

Plaintiffs allege the amount of Heavy Metals in the Baby Food Products was harmful to
their children. See id. q 8. In support, Plaintiffs rely on standards set by the Food and Drug
Administration (“FDA”), World Health Organization, Environmental Protection Agency (“EPA™),
the Congressional Reports, and on reports authored by industry groups. See, e.g., id. 99 52-53.
With respect to lead, the RC explains that the EPA, the Centers for Disease Control and Prevention,
and others agree there is no established “safe level of lead . . . in a child’s blood.” /d. § 54. The RC
points to FDA limits for maximum daily intake of lead from food of 3 micrograms (“pg”) for
children and 12.5 pg for women of childbearing age, and a maximum limit of 5 parts per billion

(“ppb”) for lead in bottled water. Id. | 55-56. As to arsenic, the RC states the FDA has set a
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maximum level of 10 ppb for arsenic in drinking water and a limit of 100 ppb for inorganic arsenic
in infant rice cereal. Id. § 52. The Supplemental Report found, among other things, that Gerber’s
rice cereals “tested up to 116 ppb inorganic arsenic,” which is above the FDA’s 100 ppb standard.
Id. 99 118-19. With respect to cadmium, the RC explains the FDA and EPA have set a maximum
allowable limit of 5 ppb for cadmium in bottled water and drinking water. Id.  63. Lastly, as to
mercury, the RC states the FDA has set a limit of 2 ppb for mercury in bottled water, while the
EPA has set a limit of 2 ppb for drinking water. Id. § 71.
Plaintiffs allege the Baby Food Products contain materially misleading statements or

omissions because

Gerber failed to disclose on its packaging that (1) the Gerber Baby

Food Products contain or were at material risk of containing harmful

Heavy Metals; (2) Gerber inadequately tested, or never tested, for

all Heavy Metals in all the ingredients it uses and/or its finished

products; and that (3) when Gerber does set internal standards, they

allow for the sale of Baby Food Products with Heavy Metals in

amounts that could cause harm to babies and children and at times,

the Baby Food Products have failed to meet even those internal
standards.

Id. 9 11. Had Gerber disclosed the foregoing material facts, Plaintiffs claim they “would have
sought alternative options and would not have purchased the Gerber Baby Food Products.” /d.
Further, Plaintiffs allege they were injured because they “did not receive the benefit of their bargain
and thus overpaid for” the Baby Food Products. /d. Accordingly, Plaintiffs seek injunctive relief

and monetary damages for Defendant’s alleged material omissions. /d. at p. 96.>

2 Specifically, Plaintiffs request various forms of injunctive relief including an order (1) enjoining Defendant from
“selling the Baby Food Products until the harmful Heavy Metals are removed or reduced to nondetectable levels and/or
full disclosure of the presence of such prominently appears on all packaging”; (2) “requiring Defendant to establish
sourcing and control protocols, consult with an independent auditor, and conduct compliance testing”; (3) “enjoining
Defendant from selling its Baby Food Products in any manner suggesting or implying that they are healthy, nutritious,
and safe for consumption unless Defendant adequately tests for Heavy Metals and ensures that the Heavy Metals are
no longer present or reduced to nondetectable levels”; and (4) “requiring Defendant to engage in a corrective
advertising campaign and to engage in any further necessary affirmative injunctive relief, such as recalling existing
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Plaintiffs collectively assert the following thirteen causes of action in their Representative
Complaint:

Count I: breach of implied warranty (on behalf of Plaintiffs and the class or, in the
alternative, the State classes) (RC 9 170-87);*

Count II: fraudulent concealment — fraud by omission (on behalf of Plaintiffs and the class
or, in the alternative, the State classes) (id. 9 188—200);

Count III: quasi contract/unjust enrichment (on behalf of Plaintiffs and the class or, in the
alternative, the State classes) (id. 99 201-09);

Count I'V: violation of California’s Consumer Legal Remedies Act, Cal. Civ. Code § 1750,
et seq. (on behalf of Plaintiffs Christopher Craig, Deandra Bryant, Mayra Verduzco, and
the California class) (id. 91 210-26);

Count V: violations of California’s False Advertising Law, Cal. Bus. & Prof. Code
§ 17500, et seq. (on behalf of the California Plaintiffs and the California class) (id. 4 227—
39);

Count VI: violation of California’s Unfair Competition Law, Cal. Bus. & Prof. Code
§ 17200, et seq. (on behalf of the California Plaintiffs and the California class) (id. 9 240—
56);

Count VII: violation of the Song-Beverly Consumer Warranty Act, Cal. Civ. Code § 1790,
et seq. (on behalf of the California Plaintiffs and the California class) (id. 99 257-76);*

Count VIII: violation of Florida’s Deceptive and Unfair Trade Practices Act, Fla. Stat.
§ 501.201, et seq. (on behalf of Plaintiffs Renee Bryan, Jennifer Gaetan, Vanessa Inoa, and
the Florida class) (id. 9 277-89);

Count IX: violation of Illinois’ Consumer Fraud and Deceptive Business Practices Act,
815 Ill. Comp. Stat. 505/1, et seq. (on behalf of Plaintiff Charlotte Willoughby and the
[llinois class) (id. 99 290-306);

Count X: violation of New York’s Deceptive Acts and Practices Act, N.Y. Gen. Bus. Law
§ 349 (on behalf of Plaintiffs Angelique Velez, Danielle Visconti, and the New York class)
(id. 99 307-24);

products.” RC at pp. 96-97. Plaintiffs have abandoned their request for “an order recalling the [Baby Food] Products
or a declaration that the Products are adulterated or unsafe.” Pl. Opp. (Dkt. No. 145) at 6. Further, it appears that
Plaintiffs have abandoned their request for disgorgement of revenues and profit. See RC at p. 97.

3 In Plaintiffs’ Opposition to Defendant’s Motion to Dismiss, Plaintiffs agreed to dismiss their breach of implied
warranty claim. P1. Opp. at 6 n.4.

4 In Plaintiffs’ Opposition to Defendant’s Motion to Dismiss, Plaintiffs agreed to dismiss their Song-Beverly
Consumer Warranty Act claim. P1. Opp. at 6 n.4.
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Count XI: violation of New York’s False Advertising Act, N.Y. Gen. Bus. Law § 350 (on
behalf of Plaintiffs Angelique Velez, Danielle Visconti, and the New York class) (id. 99
325-40);

Count XII: violation of Texas’ Deceptive Trade Practices and Consumer Protection Act,
Tex. Bus. & Com. Code § 17.41, ef seq. (on behalf of Plaintiffs Jessica Moore, Janice
Wilson, and the Texas class) (id. 9 341-58); and

Count XIII: violations of Virginia’s Consumer Protection Act, Va. Code Ann.
§ 59.1-196, et seq. (on behalf of Plaintiffs and the class) (id. 9 359-77).

On July 8, 2022, Defendant filed a motion to dismiss Plaintiffs’ claims on several grounds,
two of which are the focus of the Court’s analysis: (1) Plaintiffs fail to state a plausible claim that
they suffered an economic injury and that they are entitled to injunctive relief, and (2) the FDA
should determine what foods are unsafe under the primary jurisdiction doctrine. As explained more
fully below, Defendant’s Motion to Dismiss will be granted.’

IL. LEGAL STANDARD

A. RULE 12(b)(6)

The Federal Rules of Civil Procedure require a complaint to set forth “a short and plain
statement of the claim showing that the pleader is entitled to relief, in order to give the defendant
fair notice of what the . . . claim is and grounds upon which it rests.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007) (cleaned up). “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (cleaned up). Importantly, in making this
determination, a district court must “accept as true all well-pled facts in the complaint and construe
them in the light most favorable to [the plaintiff].” United States v. Triple Canopy, Inc., 775 F.3d

628, 632 n.1 (4th Cir. 2015).

5 Because the Court dismisses the Representative Complaint on the threshold issue of standing, and in the alternative,
primary jurisdiction, it need not address Defendant’s other proposed grounds for dismissal here.
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