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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

CHARLES W. WEBER,

Petitioner,

v.

STEPHEN SINCLAIR,

Respondent.

Case No. C08-1676RSL

ORDER DENYING IN PART
FEDERAL HABEAS PETITION AND
GRANTING EVIDENTIARY
HEARING

I. INTRODUCTION

This matter comes before the Court on petitioner’s third amended federal habeas petition

(Dkt. #70). Petitioner identified six grounds for relief from his state court conviction. Magistrate

Judge Theiler prepared a Report and Recommendation (R&R) (Dkt. #92) which recommended

that this Court deny the petition.

As explained below, the Court adopts the R&R as to grounds for relief one through four

and six. The Court however does not adopt the R&R as to the fifth ground for relief due to

petitioner’s newly asserted claim under Martinez v. Ryan, 132 S. Ct. 1309 (2012). See Objection

(Dkt. #95) at 3. As the Court finds that petitioner has satisfied Martinez, the Court grants an

evidentiary hearing limited to petitioner’s ineffective assistance of counsel (IAC) ground for

relief. The Court however dismisses the petition as to the remaining five grounds for relief.
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II. DISCUSSION

A. Background

The Washington State Supreme Court summarized the factual background as follows:

¶ 4 Early morning on March 18, 2003, law enforcement responded to a report of bullet-
riddled sport utility vehicle (SUV). Gabriel Manzo Vazquez, the vehicle’s owner,
reported the shooting took place when he was attending a party at the apartment of his
friend, Rhonda Encinas. While at the party, Vazquez met three men: Nick Renion,
“Andreas,” and a man who went by the moniker “Guero Loco.” He and Renion began
arguing, and at some point during the argument, Guero Loco pulled a semiautomatic
handgun on Vazquez. Vazquez ran into a bedroom where Victor Garcia–Rodriguez was
watching television. Vazquez jumped out of the bedroom window and ran to his car.
Vazquez alleged that Guero Loco shot at him several times as he drove away. One of the
bullets grazed his abdomen. 

¶ 5 Vazquez described Guero Loco as a white male in his 20s, about five feet six inches
tall, very skinny, and with a shaved head. Vazquez also described Guero Loco as having
a “206” tattoo on the back of his neck, though he did not describe the size of the tattoo.
Based on this information, a deputy looked through the department’s database for anyone
named “Guero Loco.” Not finding a record of anyone with that name, the deputy entered
the term “loco,” resulting in a list of 10 or 12 names. He found petitioner Weber
associated with the term “Weta Loco” and also determined that Weber had a “206” tattoo
on the back of his neck. Clerk’s Papers (CP) (June 10, 2003) at 111 (State v. Weber, 159
Wash.2d 252, 149 P.3d 646 (2006)). The deputy opined that “Wedo Loco” and “Guero
Loco” were the same. CP at 110–11. 

¶ 6 Later that same day, another deputy stopped Weber for failing to stop at a stop sign.
Weber was driving a gray sedan. The deputy noticed Weber had “LOCO” tattooed across
his fingers and “206” tattooed on the back of his neck. “Wedo Loco” was also tattooed on
the side of Weber’s neck. After confirming probable cause for arrest, the deputy arrested
Weber. A search of the car incident to the arrest uncovered “baggies” of cocaine. A
subsequent search of the car uncovered information regarding Rhonda Encinas. 

¶ 7 Weber was interviewed at the sheriff’s office and was informed that he had been
arrested for a shooting at a party. Weber claims he assumed he was arrested for drugs. He
declined to give a statement and was transported to the King County Jail. Weber’s
booking photo shows that he had short dark hair, was five feet seven inches tall, and
weighed 165 pounds. 

¶ 8 Vazquez was shown a photo montage. He selected Weber with 80 percent certainty
but could not be sure without seeing the tattoos. 
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¶ 9 Garcia–Rodriguez, whose bedroom Vazquez fled through, was interviewed by a
detective at Encinas’s apartment the next day. He permitted the detective to examine the
apartment and take photographs. Garcia–Rodriguez stated that Weto Loco1 was at the
party that night but did not see Weto Loco with a gun. He also stated the shooter left in a
gray car. He identified Weber from a photomontage. Garcia–Rodriguez did not testify at
trial. 

¶ 10 A detective spoke with Encinas the following day. She was uncooperative and
provided no useful information. Encinas was served with a subpoena to appear for trial.
Although the detective obtained a material witness warrant, Encinas was not apprehended
on the warrant and she never showed up to testify. 

¶ 11 The State did not locate or interview Renion even though he was considered a
possible accomplice and was arrested on an unrelated matter during the investigation.
“Andreas” was also not located or interviewed even though he was reported to be
Encinas’s and Renion’s cousin. The sheriff’s office neither searched Weber’s residence
nor sought to have him tested for gunpowder residue. The firearm in this case was never
found. 

¶ 12 The State charged Weber with attempted first degree murder, first degree assault,
first degree unlawful possession of a firearm, and unlawful possession of cocaine with
intent to deliver. Weber pleaded guilty to the cocaine charge before trial on the other
charges. Weber asserts that defense counsel urged him to accept a plea on the shooting
charges but that he refused because he was innocent. Defense counsel interviewed
Vazquez but did not interview Encinas or Renion. He did not locate or interview
Andreas. Weber asserts that while his attorney mentioned Renion to him, he did not
mention the name Andreas. 

¶ 13 Vazquez was the only direct eyewitness to the shooting to testify at trial. He testified
that he arrived at Encinas’s house around 8:00 p.m. and the shooting occurred sometime
between 3:30 a.m. and 5:00 a.m. Vazquez testified that the shooter went by the
nicknames “Guero Loco” and “Boxer” and that he had met him once before at Encinas’s
apartment. He testified that Guero Loco left the party about a half hour after arriving.
Guero Loco then returned, staying at the party until the shooting. 

¶ 14 According to Vazquez, there were six people in the apartment at the time of the
shooting: himself, Encinas, Renion, Guero Loco, Andreas, and Garcia–Rodriguez.
Vazquez admitted he had about nine beers but was not drunk. He and Renion got into an

1 [Washington State Supreme Court footnote] This spelling is found in the transcript of the
interview; Garcia–Rodriguez did not provide this spelling. State’s Resp. to Pers. Restraint Petition, App.
D. 
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argument, and Encinas tried to intervene but was pushed aside. Vazquez testified that
Guero Loco then pulled out a semiautomatic handgun, pointing it at him. Vazquez stated
he ran to the bedroom and then jumped out of the window to get to his car. He stated he
was backing up his vehicle when Guero Loco ran downstairs. Vazquez testified that he
saw Guero Loco load a magazine into the gun with his right hand, while holding the gun
with his left hand, and that Guero Loco then started shooting at him with one of the
bullets hitting his stomach. 

¶ 15 Vazquez testified that he was 80 percent certain that the man he picked from the
photomontage, Weber, was the shooter. He said he could not be sure without seeing the
tattoo on his neck. Vazquez identified Weber in the courtroom, testifying he was the
shooter. But Vazquez noted that Weber’s hair was different. During closing arguments,
defense counsel reminded the jury that Weber’s hair was the same at trial and in the
photomontage. 

¶ 16 Jennifer Martini testified for the State, stating she called 911 on March 18, 2003,
around 3:00 a.m. after she heard gunshots from her balcony. She testified that she saw a
dark SUV driving away, and a few minutes later she saw a second vehicle, a light
colored, four-door sedan, follow the SUV. The State admitted exhibits of Vazquez’s SUV
and Weber’s gray sedan. Martini identified the SUV as the first vehicle she saw on the
night of the shooting, and she testified that the gray sedan was similar to the second
vehicle she saw that night. 

¶ 17 Stephanie Fisher, Weber’s cousin and alibi witness, testified that Weber was with
her all night. The State impeached her with a previous conviction for impersonation and
inconsistencies between her trial testimony and her interview the detective.2 She then
testified that Weber went out twice that evening. Fisher attributed her inconsistent
statements to the detective’s intimidating behavior. She also explained that there was a
portion of her interview that was not recorded and that she had her 15-month-old baby on
her lap during the entire interview. 

¶ 18 The jury found Weber guilty of the lesser degree crime of attempted second degree
murder, first degree assault, and first degree unlawful possession of a firearm. The trial
court vacated the assault conviction on double jeopardy grounds. On direct appeal the
Court of Appeals reversed, holding that the trial court should have vacated the attempted
second degree murder conviction instead. State v. Weber, 127 Wash.App. 879, 112 P.3d
1287 (2005), aff’d, 159 Wash.2d 252, 149 P.3d 646 (2006). On remand, the trial court

2 [Washington State Supreme Court footnote] During her interview with the detective, Fisher
initially stated Weber was with her all evening. But after the detective warned Fisher about the risk of
being found guilty of perjury and that such a conviction could be used against her in her child custody
battle, Fisher admitted Weber went out a couple of times during the evening. 
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imposed a sentence for the first degree assault conviction. Weber filed a PRP in the Court
of Appeals, which was dismissed. In re Pers. Restraint of Weber, No. 60449–0–I
(Wash.Ct.App. Mar. 21, 2008). We denied discretionary review of that dismissal.3 In re
Pers. Restraint of Weber, No. 81579–8 (Wash. Sept. 29, 2008). 

¶ 19 More than one year after the judgment and sentence became final, Weber filed the
instant personal restraint petition in this court. Weber maintains he is innocent of his first
degree assault and firearm conviction and claims defense counsel was ineffective. The
petition is supported by several declarations. 

¶ 20 Consideration of Weber’s petition was stayed pending our decision in Carter, 172
Wash.2d 917, 263 P.3d 1241. That decision is now final. In Carter we recognized “actual
innocence” as a form of equitable tolling of the time limit on personal restraint petitions.
In light of Carter, Weber contends that based on the new evidence supporting his
innocence, this court should equitably toll the statutory one year time limit on his PRP to
consider his constitutional ineffective assistance of counsel claim. He also contends we
should recognize a constitutional free-standing claim of actual innocence.

In re Weber, 175 Wn.2d 247, 250-254 (2012).

B. Procedural History

Magistrate Judge Theiler summarized the procedural history of petitioner’s habeas corpus 

petition as follows:

There is no dispute about the procedural history. Mr. Weber is a Washington-state
prisoner who is serving life without the possibility of early release because while
incarcerated he received a third strike for assaulting another prisoner. (Third Am. Pet., at
1; SCR, Exhs. 1, 2, 3.) His current federal habeas petition concerns his 2003 conviction
in King County Superior Court for attempted murder, assault, a firearms count, and a
VUCSA count. 

The trial court vacated his 2003 assault conviction on double-jeopardy grounds.
SCR, Exh. 1. In 2005, the Washington Court of Appeals reversed the vacation of the
assault conviction, vacated the conviction for attempted murder, reversed exclusion of
the juvenile adjudication in calculating his offender score, and remanded for
resentencing. State v. Weber, 112 P.3d 1287 (Wash. Ct. App. 2005). In 2006, the

3 [Washington State Supreme Court footnote] While serving his sentence, Weber was convicted
of second degree assault against another inmate and sentenced as a persistent offender to life without the
possibility of early release. State v. Weber, 137 Wash.App. 852, 155 P.3d 947 (2007). This case involves
a challenge to one of Weber’s strike offense convictions. 
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