INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

ANACOR PHARMACEUTICALS, INC.,
Plaintiff,
V. Civil Action No. 18-202-IMK

MYLAN PHARMACEUTICALS INC., and
MYLAN INC.,

N N N N N N N N N N N

Defendants.

ANSWER TO COUNTERCLAIMS
OF MYLAN PHARMACEUTICALSINC.

Plaintiff and Counterclaim Defendant Anacor Pharewgicals, Inc. (“Anacor”), by its
attorneys, hereby answers the counterclaims of ridafiet and Counterclaim Plaintiff Mylan
Pharmaceuticals Inc. (“Mylan”)see D.l. 21, using the paragraph numbers of Mylan’s
Counterclaims, as follows:

COUNTERCLAIMS

In response to the unnumbered paragraph undeetding “COUNTERCLAIMS” on
page 17 of Mylan’s Answer to Plaintiffs Complaernd Counterclaims, Anacor admits that
Mylan purports to assert counterclaims seekingcéadatory judgment that the claims of U.S.
Patent Nos. 9,459,938 (“the '938 patent”), 9,568,2&e '289 patent”), 9,566,290 (“the '290
patent”), and 9,572,823 (“the '823 patent”) (colieely, “the patents-in-suit”) are invalid, but
denies that Mylan is entitled to a declaratory juégt of invalidity, or to any other relief

whatsoever.
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PARTIES
1. In its Complaint, Anacor pleaded the allegatiorsteel in Paragraph 1 based on
information and belief. Mylan admitted the truthtlmose allegations in its Answer to Anacor’s
Complaint. Anacor therefore admits the allegatiohBaragraph 1.
2. Anacor admits the allegations of Paragraph 2.

NATURE OF THE ACTION

3. Anacor admits that Mylan purports to seek declaygtadgments that the claims
of the patents-in-suit are invalid, but denies gtan is entitled to a declaratory judgment of
invalidity, or to any other relief whatsoever.

JURISDICTION AND VENUE

4. The allegations of Paragraph 4 set forth legal kmans to which no response is
required.

5. The allegations of Paragraph 5 set forth legal kmans to which no response is
required.

6. The allegations of Paragraph 6 set forth legal kmans to which no response is
required.

7. The allegations of Paragraph 7 set forth legal kmens to which no response is
required.

BACKGROUND
8. Anacor admits the allegations of Paragraph 8.
9. Anacor admits the allegations of Paragraph 9.

10.  Anacor admits the allegations of Paragraph 10.
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11.  Anacor admits that Mylan notified Anacor by lettlated September 17, 2018
(“Mylan’s Notice Letter”) that Mylan had submittéd the FDA ANDA No. 212065 (“Mylan’s
ANDA"), which purportedly seeks approval to engag¢he commercial manufacture, use
and/or sale of Mylan’s generic tavaborole topicdlison (“Mylan’s ANDA Product”). Anacor
lacks knowledge or information sufficient to fornbalief about the truth of the remaining
allegations of Paragraph 11.

12.  Anacor admits that Mylan’s Notice Letter informedaicor, in writing, that
Mylan’s ANDA had been submitted to the FDA with tiferations alleging that the patents-in-
suit are invalid, unenforceable, and/or will notibginged by Mylan’s ANDA Product. The
remaining allegations of Paragraph 12 set forthllegnclusions to which no response is
required. To the extent a response is requiredcAndenies those allegations.

13.  Anacor admits that Mylan’s Notice Letter includedtatement of the purported
factual and legal bases for Mylan’s alleged cedifion that the patents-in-suit are invalid,
unenforceable, and/or will not be infringed by My®RANDA Product. The remaining
allegations of Paragraph 13 set forth legal comahssto which no response is required. To the
extent a response is required, Anacor denies thitesgations.

14.  Anacor admits the allegations of Paragraph 14.

COUNT 1
Declaratory Judgment of Patent Invalidity of U.S. Patent No. 9,459,938

15.  Anacor incorporates each of the preceding paragraph4 as if fully set forth

herein.

16.  Anacor admits the allegations of Paragraph 16.
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17.  Anacor admits that Paragraph 17 purports to statamVs contentions with
regard to the 938 patent, but denies those contenhand denies that Mylan is entitled to a
judgment of noninfringement or invalidity of the38 patent, or to any other relief whatsoever.

18.  Anacor admits that it asserts that Mylan’s ANDA dRrot will infringe the claims
of the '938 patent, and that it is seeking a judgitieat would prohibit Mylan from
manufacturing, using, offering for sale, and sgllMylan’s ANDA Product until after the
expiration of the '938 patent. Anacor denies thatloing so, it is “interfer[ing]” with any
legitimate business objective of Mylan. The renrajrallegations of Paragraph 18 purport to
state Mylan’s subjective belief as to what will pap in the future “[u]nless Counterclaim
Defendant is enjoined.” Anacor lacks knowledgénéormation sufficient to form a belief about
the truth of the remaining allegations of Paragra®h

19.  Anacor denies the allegations of Paragraph 19.

20. The allegations of Paragraph 20 state legal commiago which no response is
required. To the extent a response is requiredcandenies that the '938 patent is invalid and
denies that Mylan is entitled to a declaratory juégt of invalidity, or to any other relief
whatsoever.

21.  Anacor denies the allegations of Paragraph 21.

COUNT 2
Declaratory Judgment of Patent Invalidity of U.S. Patent No. 9,566,289

22.  Anacor incorporates each of the preceding paragrapB1 as if fully set forth

herein.

23.  Anacor admits the allegations of Paragraph 23.
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24.  Anacor admits that Paragraph 24 purports to stat@ivs contentions with
regard to the 289 patent, but denies those contenhand denies that Mylan is entitled to a
judgment of noninfringement or invalidity of the82 patent, or to any other relief whatsoever.

25.  Anacor admits that it asserts that Mylan’s ANDA drot will infringe the claims
of the 289 patent, and that it is seeking a judgitieat would prohibit Mylan from
manufacturing, using, offering for sale, and sgllMylan’s ANDA Product until after the
expiration of the '289 patent. Anacor denies thatloing so, it is “interfer[ing]” with any
legitimate business objective of Mylan. The renmajrallegations of Paragraph 25 purport to
state Mylan’s subjective belief as to what will pap in the future “[u]nless Counterclaim
Defendant is enjoined.” Anacor lacks knowledgénéormation sufficient to form a belief about
the truth of the remaining allegations of Paragraph

26.  Anacor denies the allegations of Paragraph 26.

27.  The allegations of Paragraph 27 state legal commeiago which no response is
required. To the extent a response is requiredcAndenies that the '289 patent is invalid and
denies that Mylan is entitled to a declaratory juégt of invalidity, or to any other relief
whatsoever.

28.  Anacor denies the allegations of Paragraph 28.

COUNT 3
Declaratory Judgment of Patent I nvalidity of U.S. Patent No. 9,566,290

29.  Anacor incorporates each of the preceding paragrapB9 as if fully set forth

herein.

30.  Anacor admits the allegations of Paragraph 30.
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