
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

AT CHARLESTON

LOLA RAKES,

Plaintiff

v.        Civil Action No. 2:09-018
 
FRANKLIN RUSH, individually, 
and in his official capacity as a 
correctional officer; GORDON CLARK, 
individually, and in his capacity 
as an investigator of The West 
Virginia Division of Corrections; 
THE WEST VIRGINIA DIVISION OF 
CORRECTIONS, an agency of the 
State of West Virginia; and JOHN DOE, 
unknown person or persons,

Defendants

MEMORANDUM OPINION AND ORDER

This action was originally filed in the Circuit Court

of Kanawha County on October 23, 2008.  The defendants removed on

the basis of federal question jurisdiction on January 12, 2009.  

Pending are two motions to dismiss, the first filed by

three of the defendants, Gordon Clark, the West Virginia Division

of Corrections and “John Doe,” on January 12, 2009, and the

second filed by defendant Franklin Rush on January 16, 2009. 

Both motions seek dismissal, under Federal Rule of Civil

Procedure 12(b)(6), of the plaintiff’s claims on the ground that

they are barred by the applicable statutes of limitations.  The
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West Virginia Division of Corrections also seeks dismissal under

Rule 12(b)(6) on the grounds that it is not a “person” under 42

U.S.C. § 1983 and is not liable under the theory of respondeat

superior.    

I.  Background

The following statement of facts is drawn from the

complaint, together with pertinent admissions in the plaintiff’s

response brief and the exhibits attached thereto.  

On March 6, 2003, the plaintiff was incarcerated on

consecutive sentences of one to ten years each on five counts of

uttering, one count of receiving stolen property, and one count

of grand larceny.  (Pl.’s Response Exhibit 1).   During her

incarceration, she was held at several West Virginia Division of

Corrections facilities.  She was incarcerated at the Lakin

Correctional Center (“Lakin”) from March 6, 2003 to December 13,

2004 and then at the Anthony Correctional Center (“Anthony”) from

December 13, 2004 through June 3, 2005.  (Id.).  She was

transferred back to Lakin on June 3, 2005, and remained there

until November 17, 2005, when she was transferred to the

Pruntytown Correctional Center (“Pruntytown”).  (Id.).  On
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January 10, 2007, she was returned to Lakin and remained there

until February 8, 2007, when she was transferred to a work

release program in Charleston.  (Id.).  The plaintiff was

released on parole on August 23, 2007.  (Id.).  

In her ten-count complaint, the plaintiff alleges that

on twenty or more occasions between April and May of 2005, while

she was incarcerated at Anthony, she was “sexually harassed,

sexually abused and sexually assaulted” by defendant Franklin

Rush, the associate warden at Anthony.  (Compl. ¶¶ 7, 9, 46;

Pl.’s Response 3).  The plaintiff further alleges that after she

was transferred to Lakin, she was coerced, threatened, and

intimidated by defendant Gordon Clark, an investigator employed

by the Division of Corrections, who caused her to “reasonably

refrain from reporting the conduct of Defendant Rush to law

enforcement officials or from otherwise acting to pursue her

legal rights.”  (Compl. ¶ 5; Pl.’s Response 2).  “Threats made by

Defendant Clark to the Plaintiff included statements such as ‘if

you contact an attorney we will bring solicitation charges

against you.’”  (Compl. ¶ 5).  Clark also allegedly coerced the

plaintiff to undergo a voice stress analysis examination

regarding the incident involving Rush.  (Id.).   

Although it is not alleged by the plaintiff that she
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requested an investigation of Rush’s conduct, the plaintiff

contends that no meaningful investigation ever occurred and that

several employees of the West Virginia Division of Corrections,

including Rush, Clark and others who are parties to this action

under the name “John Doe,” engaged in a conspiracy to avoid a

criminal investigation.  (Id. at ¶¶ 43-47).  

The plaintiff’s complaint asserts the following ten

counts, numbered One through Ten, some of which overlap with one

another, one of which has since been dismissed by stipulation

(Count Seven), and two of which alleges damages only (Counts Five

and Eight):

One That the defendants deprived her of constitutional

rights protected by the West Virginia and United States

Constitutions, including the Fourth, Eighth and Ninth

Amendments;

Two That Rush engaged in extreme and outrageous conduct and

that the defendants, jointly and severally, caused the

plaintiff to suffer severe emotional distress, giving

rise to a claim of compensatory damages against each

defendant and punitive damages against Rush;

Three That the defendants invaded her right to privacy;

Four That the Division of Corrections is liable for the
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conduct of defendants Rush and Doe by reason of the

doctrines of respondeat superior, agency, negligent

retention, and negligent failure to properly supervise

and train its employees;

Five That the conduct of defendants Rush, Clark and Doe was

such that it justifies an award of compensatory and

punitive damages;

Six That Rush, Clark and Doe committed the following state

common law torts: sexual harassment and unwelcome

solicitations for sexual favors, unwelcome touching in

a sexual manner, civil battery, civil assault, sexual

assault, intentional infliction of emotional distress,

outrageous and atrocious conduct, invasion of privacy,

civil conspiracy, and “other statutory and common law

causes of action, including but not limited to, common

law negligence against Defendant Doe”;

Seven That Rush’s conduct violated the public policy of the

State of West Virginia as reflected in the provision of

West Virginia Code §§ 61-8B-10 and 61-2-9(b), (c);1 

Eight That as a direct and proximate result of the

defendants’ conduct as alleged in Counts One through

1 On March 24, 2009, the parties filed a stipulation of
voluntary dismissal of Count Seven.  
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