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-- The MAILING DATEof this communication appears on the cover sheet with the correspondence address --
Period for Reply

A SHORTENED STATUTORY PERIOD FOR REPLYIS SET TO EXPIRE 3 MONTHS FROM THE MAILING DATE OF
THIS COMMUNICATION.

Extensions of time may be available underthe provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed
after SIX (6) MONTHS from the mailing date of this communication.

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication.
- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133).

Anyreply received by the Office later than three months after the mailing date of this communication, evenif timely filed, may reduce any
earned patent term adjustment. See 37 CFR 1.704(b).

Status

1)L] Responsive to communication(s) filed on
LJ A declaration(s)/affidavit(s) under 37 CFR 1.130(b) was/werefiledon__

2a)L] This action is FINAL. 2b) This action is non-final.
3)L] Anelection was madebythe applicant in responsetoarestriction requirementset forth during the interview on

___} the restriction requirement and election have been incorporated into this action.

4)[] Since this application is in condition for allowance exceptfor formal matters, prosecution as to the merits is
closed in accordance with the practice under Ex parte Quayle, 1935 C.D. 11, 453 O.G. 213.

Disposition of Claims*

5)X] Claim(s) 1-23 is/are pending in the application.
5a) Of the above claim(s) is/are withdrawn from consideration.

6)IX] Claim(s) 1-7 and 12-17 is/are allowed.
7)X] Claim(s) 8-10 and 19-23 is/are rejected.
8)X] Claim(s) 17 is/are objected to.
9)L] Claim(s) are subject to restriction and/or election requirement.

* If any claims have been determined allowable, you may beeligible to benefit from the Patent Prosecution Highway program at a

 

participating intellectual property office for the corresponding application. For more information, please see

nite://www.usoto.gov/patenis/init events/pph/index.isp or send an inquiry to PPHieedback@uspto.qov.    

Application Papers

10)L] The specification is objected to by the Examiner.
11)L] The drawing(s)filed on is/are: a)L_] accepted or b)L_] objected to by the Examiner.

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a).

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d).

Priority under 35 U.S.C. § 119

12)[] Acknowledgmentis made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f).
Certified copies:

a)L] All b)[-] Some** c)L] Noneofthe:
1..] Certified copies of the priority documents have been received.
2.L] Certified copies of the priority documents have been received in Application No.
3.L] Copies of the certified copies of the priority documents have been receivedin this National Stage

application from the International Bureau (PCT Rule 17.2(a)).

““ See the attached detailed Office action fora list of the certified copies not received.

 

Attachment(s)

1) X Notice of References Cited (PTO-892) 3) CT] Interview Summary (PTO-413)
: . Paper No(s)/Mail Date. .

2) X Information Disclosure Statement(s) (PTO/SB/08a and/or PTO/SB/08b)
Paper No(s)/Mail Date 2/1/18. 4)] Other:__.
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Application/Control Number: 15/881 ,602 Page 2

Art Unit: 3993

DETAILED ACTION

AIA - Reissue

The present reissue application wasfiled on or after September 16, 2012 and

therefore is being examined underthe current AIA reissue provisions of 35 USC 251

and 37 CFR 1,172, 1,175 and 3.73."

Related Proceedings

Applicant is reminded of the continuing obligation under 37 CFR 1.178(b), to

timely apprise the Office of any prior or concurrent proceeding in which Patent No.

9,775,570 is or was involved. These proceedings would include interferences, reissues,

reexaminations,andlitigation.

Applicantis further reminded of the continuing obligation under 37 CFR 1.56, to

timely apprise the Office of any information whichis material to patentability of the

claims under consideration in this reissue application.

These obligations rest with each individual associated with thefiling and

prosecution of this application for reissue. See also MPEP §§ 1404, 1442.01 and

1442.04.

" It is noted that while the examination of the current reissue application falls under the pre-AlAfirst to
invent provisions dueto the filing date of US Patent No. 9,775,570; the application for reissuefiling date is
after September 16, 2012 and therefore is subject to the reissue rule changes enacted under the Leahy-
Smith American Invents Act (AIA), see Federal Register, Vol. 77, No. 157, pg. 48820, August 16, 2012.

f 
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Art Unit: 3993

Preliminary Amendment

Applicant’s preliminary amendmentfiled January 26, 2018 has been entered and

made of record. Claims 1-4, 6, 8 and 10-16 are amended. Claims 5, 7, 9, 17 and 18

remain as originally patented. Claims 19-23 are newly presented.

Claim Rejections - 35 USC § 112

The following is a quotation of 35 U.S.C. 112(b):
(b) CONCLUSION.—Thespecification shall conclude with one or more claimsparticularly
pointing out and distinctly claiming the subject matter which the inventorora joint inventor
regards as the invention.

The following is a quotation of 35 U.S.C. 112 (pre-AlA), second paragraph:
The specification shall conclude with one or more claims particularly pointing out and distinctly
claiming the subject matter which the applicant regards as his invention.

Claims 1-7 are rejected under 35 U.S.C. 112(b) or 35 U.S.C. 112 (pre-AlA),

second paragraph,as being indefinite for failing to particularly point out and distinctly

claim the subject matter which the inventoror a joint inventor, or for pre-AlA the

applicant regards as the invention.

Claim 1 recites the limitation "at least first oxygen saturation value"in lines 24

and 27. Thereis insufficient antecedentbasis for this limitation in the claim. As claims

2-7 depend from claim 1 they are likewise rejected.

Claim Rejections - 35 USC § 102/103

In the event the determination of the status of the application as subject to AIA 35

U.S.C. 102 and 103 (or as subject to pre-AIA 35 U.S.C. 102 and 103)is incorrect, any

correction of the statutory basis for the rejection will not be considered a new groundof

f 
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Application/Control Number: 15/881 ,602 Page 4

Art Unit: 3993

rejection if the prior art relied upon, and the rationale supporting the rejection, would be

the same undereither status.

The following is a quotation of the appropriate paragraphs of pre-AlIA 35 U.S.C.

102 that form the basis for the rejections underthis section madein this Office action:

(b) the invention was patented or described in a printed publication in this or a foreign country
or in public use or on sale in this country, more than oneyearprior to the date of application
for patent in the United States.

The following is a quotation of pre-AIA 35 U.S.C. 103(a) which forms the basis

for all obviousnessrejections set forth in this Office action:

(a) A patent may not be obtained though theinvention is not identically disclosed or described
as set forth in section 102, if the differences between the subject matter sought to be patented
and the prior art are such that the subject matter as a whole would have been obviousat the
time the invention was madeto a person having ordinaryskill in the art to which said subject
matter pertains. Patentability shall not be negatived by the manner in which the invention was
made.

Claim(s) 8-10 and 19-23 is/are rejected underpre-AlA 35 U.S.C. 102 (b) as

anticipated byor, in the alternative, under pre-AlA 35 U.S.C. 103(a) as obvious over

Baker, Jr. (U.S. Patent Application Publication No. 2009/0247848).

In regard to claims 8-10 and 19-23, Baker, Jr. teaches a system for reducing

nuisance alarms where the system is a pulse oximetry system 10 that includes a sensor

12 and a pulse oximetry monitor 14 where the sensor 12 includes an emitter 16 for

emitting light into a patient’s tissue and a detector 18 is provided in the sensor 12 for

detecting light originating from the emitter 16 (see para. 0023 and Fig. 1). In one

method, the receive data operation 602 includes receiving an electronic signal from a

sensor and processing that signal to generate data (see para. 0049 and Fig. 6). The

received data are analyzed in the generate estimate operation 604 and one or more

statistical parameters describing the data are calculated in the calculatedstatistical

f 
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